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LUAT

MOT SO VAN Pi PHAP LY
Vi BAO VE QUYEN SO HUU TRI TUE
TRONG THUONG MAI PIEN TU

® PHi MANH CUGNG

TOM TAT:

Céc qudc gia trén thé gigi déu thira nhan thuong mai dién tif (TMBT) 1 buGc phat trién tat y&u
ctia thuong mai truyén thong trong thdi dai bung nd ctia cong nghé thong tin va truyén thdng, dic
biét trong giai doan hién nay khi th& gidi ¢ budc vao cudce cach mang cong nghiép 1an thi tu
(Industry 4.0). Do céc dic trung cia TMPT nén viéc bdo vé& quyén sd hitu tri tué (SHTT) trong
TMDT khé khin hon rit nhiéu so véi thuong mai truyén thdng. Chinh vi vay, phép luat bdo vé
quyén SHTT trong hoat dng TMPT ludn nhin dudc su quan tAm clia cdc chi thé trong giao dich
TMBT. Vin dé nay con nhan dudc sy quan tim dic biét cia cic doanh nghiép TMPT bdi d6i
tugng trong cdc giao dich TMPT thudng dudc s6 héa va trong mdi trudng dién tl, bat ky ai cling c6
thé nhanh chéng tao ra ban sao (copy) ma khé c6 thé hoic khong thé phan biét véi ban goc. Viéc
bio vé mot cach hitu hiéu quyén SHTT trong TMPT sé thiic diy hon nita sy phat trién cia TMDT
& Viet Nam. Do d6, bai vi€t nay s& tap trung vao phan tich mot s6 van dé phdp Iy vé bdo vé quyén

s& httu tri tué trong thuong mai dién ta.

Tu khéa: phdp luat, thuong mai dién tir, s hitu tri tué.

1.Dat van dé

Trong giai doan hién nay, cdc qudc gia déu
thita nhan TMBT la budc phat trién tat yéu cida
thuong mai truyén thdng trong thdi dai bung nd
clia cong nghé thong tin va truyén thong. Mic du
ra ddi chua l1au, nhung sy phét trién cia TMPT lai
rit manh mé va tiém ning cla né dudc cdc
chuyén gia ddnh gid 1a v6 cung to 16n. Su phat
tri€n va tiém ning cia TMPT dudc thé hién
thong qua gid tri va toc do ting trudng cla cdc
giao dich dién t&. Theo eMarketer, doanh thu
TMDT bén 1€ trén th€ gidi nim 2021 du kié€n la
4,891 nghin ty d6 la My (USD) va dén nim 2024

con sd nay 1a 6,388 nghin ty USD. Ngoai ra, tiém
ning phat trién TMDT con dugc thé hién & téc do
ting trudng doanh thu TMBT bdn 1€ va ty trong
gitta doanh thu TMPT bdn 18 véi tdng gid tri thi
trudng bdn 1&. V& toc do ting trudng, ciing theo
eMarketer, tir nim 2021 d€n nim 2024, toc dd
ting trudng doanh thu TMPT bdn 1& trén thé giGi
tir 8,1%/mim dé&n 10,9%/mim. V& ty trong giita
doanh thu TMBT bén 1€ véi tong gid tri thi trudng
ban 18, nim 2021 néu doanh thu TMPT bdn 1&
chi€m 19,5% t&ng gi4 tri thi trudng ban 18 trén thé
gidi, thi d€n ndm 2024 dy ki€n con s6 nay la
21,8%. (Xem Hinh)
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Hinh 1: Doanh thu thuong mai dién t& ban Ié trén thé gidi

Retail Ecommerce Sales Worldwide, 2019-2024
trillions, % change, and % of total retail sales

$6.388
$5.908

2022 2023

2019 2020 2021
B % change

2024

B Retail ecommerce sales B % of total retail sales

MNote: includes products or services orderad using the internet, regardiess of the method of
payment or fulfillment; excludes travel and event tickets, payments such as bill pay, taxes or
maoney transfers, food services and drinking ploce sales, gambling and other vice goods sales

2. Mot s van dé phap
Iy vé bao vé quyén SHTT
trong TMDT

2.1. Thuc trang phdp
Iudt vé bao vé quyén SHTT
trong TMDT

SHTT la mdt trong nhitng
vin dé dugc quan tim hang
dau trong giai doan hién nay
khi hoi nhiap quoc t&€ cia
Viét Nam ngay cang sau
rong va th€ gidi dang budc
vao cudc cich mang coOng
nghiép 1an th tu. Phap luat
SHTT c¢6 vai tro dac biét
quan trong trong viéc bdo vé
mot cich hitu hiéu quyén va
1gi ich hgp phép cta cac cha
thé ddi vé6i két qua 1a hoat
dong sing tao, ddong thdi bdo
ddm sy lanh manh cda cédc
moi quan hé xa hoi. Cung

Source: eMarketer, Dec 2020

v4i sy phat trién manh mé

261834

Trong moi trudng kinh doanh toan ciu héa, canh
tranh gitra cdc doanh nghiép ngay cang tr§ nén gay
git. C4c doanh nghiép mudn ton tai va phat trién
dugc cAn phai im ra cich thitc 1am cho sdn phim
cta minh trd nén khac biét nhim thu hiat khich
hang tiém ning. Viéc gidi thiéu sin phAm mdi hodc
san phdm dudc cdi tién 12 chi€n lugec ma cic doanh
nghiép dang st dung d€ duy tri va niang cao kha
ning canh tranh trén thi trudng. Tuy nhién, bat cd
khi nao mdt san phim mdi, san pham dugc cai ti€n
gia nhap thi trudng va thu hit dudc khach hang,
khong s6m thi mudn sé& bi ddi thli canh tranh sin
xudt san phim gidng hodc cé tinh ning tuong tu
nhung véi gid ban ré hon. Piéu nay sé tao ra 4p luc
ning né dbi v6i cdc doanh nghiép sing tao ra sin
phdm, thim chi 1a ddy cdc doanh nghiép nay vao
nguy ¢o bi phd sén. Do cdc dic trung cia TMPT
nén phép luat vé bdo vé quyén SHTT trong TMDT
c6 nhitng dic thi nhat dinh.
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cia TMDT & Viét Nam,
hién tugng vi pham quyén
SHTT trén cdc trang web
TMDT dién ra tran lan va viéc x{t 1y vi pham lai
dang gip rat nhiéu khé khin. Van dé vi pham
quyén SHTT trong TMPT khong chi 13 nguyén
nhin cd bdn kim hdm sy phat trién cia TMPT &
Viét Nam, ma con gy hoang mang cho ngudi ti€u
dung va dnh hudng dén 1gi ich hgp phép clia cic
doanh nghiép.

Theo quy dinh clia phdp luat Viét Nam, quyén
SHTT la quyén ctia t& chifc, ca nhan ddi véi tai san
tri tué, bao gdbm quyén tdc gid va quyén lién quan
dén tdc gid, quyén s& hitu cong nghiép va quyén
ddi v6i gidng cay trong. Vi gidi han pham vi clia
bai bdo ndy, tic gid chi dé cap dén quyén SHTT
trong moi trudng Internet, dic biét 1a cdc quyén
SHTT bi vi pham phd bién.

a. Quyén tdc gid

Hién nay, mic du phdp luat Viét Nam vé co
ban da ddp tng dudc cdc yéu cau vé bdo hd quyén
tic gid trong cdc diéu udc qudc t&, nhung thuc

Nguon: eMarketer
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trang XAm pham quyén tdc gid trong mdi trudng
Internet tai Viét Nam van con & mic rdt phd bién.
Theo quy dinh ctia phdp luit Viét Nam, quyén tic
gid 12 quyén cla t§ chic, c4 nhan ddi vdi tic
phd&m do minh sdng tao ra hoic sd hitu. Trong do,
tdc phdm 14 sdn phaAm sdng tao trong linh vyc vin
hoc, nghé thuit va khoa hoc thé hién biing bat ky
phuong tién hay hinh thiic ndo. Quyén tdc gid theo
quy dinh cia phdp ludt Viét Nam da bao trim céc
linh vyc trong ddi sdng xa hdi tir vin hoc, nghé
thuat d€n khoa hoc ky thuat. Ngoai ra, theo quy
dinh clia phdp luat Viét Nam: quyén tdc gid phat
sinh k& tir khi tdc phdm dugc sing tao va dugc thé
hién du6i mot hinh thitc vat chat nhat dinh, khong
phin biét ndi dung, chat lugng, hinh thitc, phuong
tién, ngdn ngit, da cong bo hay chua cong bo, da
dang ky hay chua ding ky. Can ct vao cdc quy
dinh ctia phdp luat Viét Nam hién nay, quyén tic
giad khong chi bao trim nhiéu linh vyc trong ddi
song xa hoi ma con dudc bdo vé ngay khi tic
phdm dugc hoan thanh, khong yéu cau tic gid
phai ti€n hanh bt ¢t thl tuc mang tinh chat hanh
chinh ndo, ciing khong phdi ddp wng cic diéu
kién vé hinh thitc hay noi dung.

Quyén tic gia ddi véi tdc pham theo quy dinh
clia phdp ludt Viét Nam hién nay gdm quyén
nhin thin vd quyén tai sdn. Quyén nhan than
trong quyén tdc gid d6i vdi tic phim gdm cé:
quyén dit tén cho tic phdm; quyén ditng tén that
hoic biit danh trén tic phdm; quyén dudc néu tén
that hoic bit danh khi tic phAm dudc cong bo, sit
dung; quyén 6ng bd tic phdm hoic cho phép
ngudi khdc cong bd tic pham; va quyén bdo vé
sy toan ven clia tic pham, khong cho ngudi khac
stta chifa, cit xén hodc xuyén tac tic phim dudi
bat ky hinh thic ndo gy phuong hai dén danh dy
va uy tin clia tdc gid . Quyén tai sdn trong quyén
tdc gid ddi v6i tdc phaAm bao gdm cdc quyén sau
day: quyén lam tdc pham phai sinh; quyén biéu
dién tdc pham trudc cong ching; quyén sao chép
tdc pham; quyén phan phdi, nhap khdu bin gdc
hoic ban sao tic phdm; quyén truyén dat tic
phim d&€n cong chiing bing phuong tién hitu
tuyén, vo tuyén, mang thong tin dién tif hoic bat
ky phuong tién k§ thuit nio khdc; quyén cho

thué ban gdc hoic ban sao tic phdm dién anh,
chuong trinh mdy tinh. Quyén vé tii sidn do chd
s& hitu quyén tdc gid doc quyén thuc hién hoic
cho phép ngudi khdc thyc hién theo quy dinh cia
phdp luat vé SHTT. Trong trudng hop 8 chite, cd
nhan khai thdc, st dung mot, mot s6 hodc toan bo
cdc quyén trong noi dung quyén tic gid doi véi
tic phdm theo quy dinh cta phap luat vé SHTT
thi phdi xin phép va trd tién nhuin biit, thi lao,
cdc quyén 1di vat chdt khdc cho chd s& hitu quyén
tdc gia.

Dudi géc do ctia phap luat vé SHTT thi, chuong
trinh mdy tinh 12 tap hdp cdc chi din dugc thé hién
dugi dang céc 1énh, cic ma, lugc db hodc bat ky
dang nao khac, khi gdn vao mot phuong tién ma
mdy tinh doc dugc, ¢6 kha nang 1am cho may tinh
thyc hién dugc mot cong viéc hodc dat dugc mot
k&t qua cu thé. Do chuong trinh may tinh 12 mot sin
ph4dm c6 tinh chat dic thit nén quyén tic gia doi vdi
chuong trinh mdy tinh ciing dugc phdp luit vé
SHTT quy dinh mdt cich cu thé. Theo d6, chuong
trinh may tinh dugc bdo ho nhu tic pham vin hoc,
dir dugc thé hién du6i dang ma ngudn hay ma may.
Nhu vay, theo quy dinh ctia phép luat vé SHTT cla
Viét Nam, chuong trinh mdy tinh ton tai du6i dang
mi nguodn (code) hay mi mdy (dd dugc dich tir
code) thi déu dudc phap luat bio ho. Tuy nhién,
phidp luat vé& SHTT clia Viét Nam chi bdo hd
chuong trinh mdy tinh hoan chinh chit khong bdo ho
mot doan ma (code), cho du doan ma d6 chira ndi
dung chti y&€u ctia mot chuong trinh. Mic du theo
quy dinh cta phdp luat vé SHTT ctia Viét Nam,
trong mot sd trudng hop td chiic, cd nhan st dung
tac phim da cong bd khong phai xin phép, khong
phdi trd tién nhuin bit, thil lao, nhung cic trudng
hop nay khong dugc ap dung dbi v6i chuong trinh
may tinh.

b. Ténmién

Tén mién ctia doanh nghiép c6 tic dung dé
nhan dién doanh nghiép d6 ciing nhu d€ phan biét
cdc doanh nghi€p v6i nhau trong modi trudng
Internet. Theo quy dinh ctia phdp luat Viét Nam,
“Tén mién 1a tén dugc st dung dé€ dinh danh dia
chi Internet ctia mdy chii gdm cdc diy ky tu cich
nhau biing ddu chadm “.”. Tén mién bao gém: (1)
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Tén mién dung cic ki ty dua trén cd s§ bing mi
ASCII, sau ddy goi 1a tén mién ma ASCII; (2) Tén
mién diing bang chit cdi dua trén co s& ngdn ngit
truyén thdng cla tirng qudc gia, sau ddy goi 1a tén
mién da ngit (IDN)”. Trong thuc tién cda hoat
dong TMPT, da c6 nhiéu trudng hgp cic chi thé
1gi dung nguyén tic ding ky trude st dung trude
dé ding ky tén mién 12 nhin hiéu, tén thuong mai
hoic gidng d&€n miic c6 thé gdy nham 1dn v6inhan
hiéu, tén thuong mai clia cic chi thé khic. Hién
tugng nay da 1am dnh hudng 16n d&€n quyén, 1gi
ich hgp phdp ciing nhu uy tin clia cdc chii thé sé
httu nhan hi€u, tén thuong mai.

Mic du y nghia cda tén mién trong TMPT c6
sy tuong dong vé6i tén thuong mai hodc nhan hiéu
trong thuong mai truyén théng, nhung néu tén
thuong mai hodc nhin hiéu 1a d6i tugng dugc bio
hd véi tu cdch 1a quyén s& hitu cong nghiép thi tén
mién lai khong phai 13 ddi tuong quyén sé hitu
cong nghiép d€ dudc bio hd theo quy dinh ciia
phdp luat vé SHTT. Thuc t&€ phip luat vé SHTT
clia Viét Nam c6 dé cap dén tén mién, nhung lai
dé cap tén mién véi tu cdch 1a hanh vi canh tranh
khong lanh manh: ding ky, chi€m giit quyén st
dung hoic st dung tén mién triing hoic tuong tu
gdy nham 14n véi nhidn hiéu, tén thuong mai dugc
bdo hd cta ngudi khdc hodc chi din dia Iy ma
minh khdng c¢6 quyén st dung nhim muc dich
chi€m giit tén mién, 1¢i dung hoic lam thiét hai
dé&n uy tin, danh ti€ng cla nhin hiéu, tén thuong
mai, chi din dia ly tuong Gng. Trong trudng hop
tén mién cia Viét Nam (.vn) tring hoic tudng tu
gy nham 14an vé6i doi tugng SHTT dang dugc bido
ho thi chd s& hitu tén mién bi budc phai thay d6i
thong tin tén mién hoic bi budc trd lai tén mién
hoic bi thu hdi tén mién. Ngoii ra, n€u tén mién
tring hoic gidng d&€n mic nham 14n vdi tén, vdi
nhan hi¢u thuong mai hay nhan hi€u dich vu thi
ngudi ¢ quyén, 1¢i ich hdp phdp cia tén, nhin
hiéu thuong mai hay nhan hiéu dich vu cé thé
khdi kién ra tda dn hodc trong tai thuong mai.

Mic du phép ludt cia Viét Nam cé quy dinh
viéc thay d6i thong tin tén mién, tra lai tén mién,
thu hodi tén mién hoic khdi kién ra tda dn hoic
trong tai khi tén mién tring ho#ic giéng d&én mifc
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nham 13n véi tén thuong mai, nhan hi¢u, nhung
viéc quy dinh kh4 so sai trong phap luat vé SHTT
vé tén mién da giy khé khiin trong viéc bdo vé
quyén va 1¢i ich hgp phép clia cdc doanh nghiép khi
bi céc chii thé khac chi€m giif tén mién.

2.2. Han ché ctia phdp ludt vé bdo vé quyén
SHTT trong TMDT

Viét Nam da cé cdc van ban quy pham phdp
luat nhim tao 1ap cd s§ phap ly d& bdo vé quyén
SHTT. Tuy nhién, vdi sy phat trién nhanh chéng
clia TMPT da lam cho viéc bdo vé quyén SHTT
trong TMBT tr§ nén khé khian do Viét Nam chua
c6 day du cac quy dinh ctia phap luat vé SHTT gin
véi dac thu cia TMDT. Céac quy dinh ctia phap luat
Viét Nam hién nay con c6 céc han ché sau:

- Thit nhdt, vé quyén tdc gid. Theo quy dinh clia
phdp luat Viét Nam thi quyén tdc gid phat sinh khi
tac phim dugc hoan thainh ma khong cin tic phdm
dé6 da cong bo hay chua cong bd, di ding ky hay
chua ding ky. Piéu nay di tao ra rii ro 16n cho cdc
tac gia khi Viét Nam chua c6 cdc quy dinh hitu hiéu
ctia phdp luat dé bio vé quyén tic gid trong
TMBDT. Vin dé ndy cang trd nén nghiém trong ddi
v6i cdc tac phadm dudc sd hda, ching han nhu giao
dién ctia cac trang web TMDT.

- Thit hai, vé tén mién. Trong TMDT thi tén
mién ciing nhu tén thuong mai hay nhin hiéu
trong thuong mai truyén thong la déu dung dé
phan biét chd thé€ kinh doanh ndy vdi chd thé
kinh doanh khdc. Trong Ludt SHTT, néu tén
thuong mai 13 d6i tugng quyén sd hitu cong
nghiép thi tén mién khong phdi 13 ddi tuong
quyén sd hitu cong nghiép ma chi dugc quy dinh
1a hanh vi canh tranh khdng lanh manh. G6c do
khdc, theo quy dinh ctia Thong tu s 24/2015/TT-
BTTTT ngay 18/8/2015 ctia BO Thong tin va
Truyén thong, tén mién Viét Nam (.vn) 13 tai
nguyén qudc gia. Trong khi dé, theo thong 1é
qudc t€ thi tai nguyén qudc gia khong thudc doi
tugng ctia Luat SHTT. Nhu vay, c6 thé thiy cdc
quy dinh cda phdp luat Viét Nam vé tén mién
chua ¢6 sy phit hgp vé ndi dung quy dinh ciing
nhu cdch ti€p cin. Piéu nay sé tao ra nhitng riii ro
khi gidi quy&t cdc tranh chap tén mién giong vdi
nhan hiéu hodc tén thudng mai.
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3.Kétluan

TMDT trén th€ gidi ciing nhu & Viét Nam da va
dang ti€p tuc phat trién manh mé&, dong thai day
cling 1a mot trong cac tru ¢Ot cia xa hoi thong tin va
kinh t& tri thitc. Chinh vi vay, viéc hoan thién quy
dinh clia phép luat Viet Nam vé TMDT la mot doi
héi cap bach trong giai doan hién nay. Mic du phip
luat Viét Nam da tao ra co sG phap 1y cho viéc bdo
vé quyén SHTT, nhung do cdc dic trung cia
TMBT, nén phap luit vé bao vé quyén SHTT trong
TMPT can hoan thién cdc van dé sau:

- Thit nhdt, vé quyén tdc gid.

Theo quy dinh clia phdp luat Viét Nam, quyén
tac gia phat sinh khi tic phdm dudc hoan thanh ma
khong can tic phdm dé da cong bo hay chua cong
bd, dd ding ky hay chua ding ky. Pidu nay di tao
ra rui ro 16n cho cac tac gia khi Viét Nam chua c6
cdc quy dinh hitu hiéu ctia phap luat dé bio vé
quyén tdc gid trong TMPT. Van dé nay cang trd
nén nghiém trong ddi vdi cic tic phdm dugc sd
héa. Chinh vi vdy, Viét Nam cin c6 cdc quy dinh cu
thé d€ bio vé c6 hiéu qua quyén tic gia trong hoat
dong TMPT, ching han nhu quyén tdc gia doi véi
giao dién cta céc trang web TMDPT. Cic quy dinh
clia phap luat Viét Nam cin thudng xuyén cip nhat
dé phit hgp v6i xu thé phat trién cong nghé trén thé
gi6i, vi du: cong nghé Blockchain xuat hién tif nim
2009 - 2010 trén th& gidi va hién nay dugc nhiéu
nu6e st dung nhim bio vé quyén tdc gia trong moi
trudng Internet néi chung va trong TMBT néi ri€éng
nhung Viét Nam hoan toan vin chua c6 cdc quy
dinh v& van dé nay. Riéng d6i véi giao dién cla cac
trang web TMDT, phap luat Viét Nam cAn quy dinh
cu thé vé viéc bdo vé quyén tic gia ddi v6i trang

TAILIEU THAM KHAO:

web TMPT tuong t nhu viéc bdo vé quyén tic gid
d6i v6i tac phAm my thuat tng dung, vi giao dién
clia cdc trang web TMPT ciing c6 thé dugc thé hién
bdi cdc dudng nét, mau sic, hinh khdi, bo cuc véi
tinh ning hitu ich va diéu nay hoan toan phi hgp
v6i tdc phim m§ thuat tng dung dudc quy dinh tai
Khodn 2 Diéu 13 Nghi dinh s& 22/2018/NP-CP
ngay 23/2/2018 quy dinh chi ti€t mot s6 didu va
bién phap thi hanh Luat SHTT nam 2005 va Luat
Stra ddi, bd sung mot sd didu cia Luat SHTT nim
2009 vé quyén téc gid, quyén lién quan.

- Thit hai, vé tén mién.

Trong TMPT, tén mién ciing nhu tén thuong
mai trong thuong mai truyén thong la déu dung dé
phan biét chii thé kinh doanh nay v&i chi thé kinh
doanh khéc. Trong Luat SHTT, néu tén thuong mai
1a d6i tugng quyén sé hitu cong nghiép thi tén mién
khong phai 14 d6i tugng quyén s§ hitu cong nghiép
ma chi dugc quy dinh la hanh vi canh tranh khéng
lanh manh. Géc dd khac, theo quy dinh cia Thong
tu s6 24/2015/TT-BTTTT ngay 18/8/2015 clia Bo
Thong tin va Truyén thong thi tén mién Viét Nam
(.vn) 1a tai nguyén quoc gia. Trong khi d6, theo
thong 1é qudc t&, tai nguyén qudc gia khong thudc
d6i tugng ctia Luat SHTT. Nhu vy, c6 thé thay cic
quy dinh ctia phdp luat Viét Nam vé tén mién chua
¢6 sy phit hdp vé noi dung quy dinh ciing nhu cach
ti€p can. Piéu nay sé tao ra nhitng han ché khi giai
quyét cdc tranh chip khi tén mién giéng v6i nhin
hiéu hoic tén thuong mai. Vé van dé nay, phap luat
Viét Nam cin c6 cic quy dinh cu thé dé bdo dam su
phit hgp va thdng nhat lién quan d€n tén mién,
nhim tao diéu kién cho TMPT & Viét Nam phat
tri€n manh mé hon nita B
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ABSTRACT:

Countries around the world all recognize that e-commerce is an inevitable development step
of traditional commerce in the explosive era of information and communication technology,
especially in the context of the Fourth Industrial Industrry (Industry 4.0). Due to the
characteristics of e-commerce, the protection of intellectual property rights in e-commerce is
much more difficult than in the traditional commerce. Therefore, the law on the protection of
intellectual property rights in e-commerce activities has always received the attention of
subjects in e-commerce transactions. This issue also receives special attention from
e-commerce businesses because the object in e-commerce transactions is often digitalized,
hence anyone can quickly make a copy of this object, and this copy is quite indistinguishable
from the original one. Effective protection of intellectual property rights in e-commerce will
further promote the development of e-commerce in Vietnam. This paper analyzes some legal
issues about the protection of intellectual property rights in e-commerce.
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