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TAP CHi CONG THUONG

VAI TRO GIAM SAT CUA QUOC HOI
POI VOI VIEC THUC THI PHAP LUAT
VE QUYEN CON NGUOI TAI VIET NAM

® NGUYEN LAN NGUYEN

TOMTAT:

Trong bd mdy Nha nudc Cong hoa xa hoi chii nghia Viét Nam, Qudc hdi (QH) dugc xdc dinh
12 co quan dai biu cao nhit cia Nhan dan, dong thdi 12 cd quan quyén lyc nha nudc cao nhat. Bai
vi€t phan tich vai tro gidm st truc ti€p ciia QH doi véi cdc cd quan nha nude nhim bio ddm cho

cdc cd quan nay thuc thi nghiém tic nhitng nhiém vu, quyén han cia minh, chéng nhitng biu

hién lam dung quyén lyc trong thyc thi phdp luit néi chung va phédp luit vé quyén con ngudi

(QCN) néiriéng.

T khéa: Qudc hdi, gidm sdt, quyén con ngudi, hoat dong, thyc thi phdp luat.

1. Khai quit vé quyén con ngudi

Van dé QCN khong chi dudc diéu chinh bdi
phdp ludt qudc gia ma con dudc diéu chinh bdi
phdp luat qudc t&, va dic biét lién quan d&€n nhiéu
linh vyc nhu dao ditc, chinh tri, phdp ly. Hién nay,
c6 nhiéu dinh nghia vé QCN, mdi dinh nghia ti€p
can QCN theo nhitng géc do khic nhau. Mot dinh
nghia ra't phd bién thudng dugc trich din bdi cdc
hoc gid theo hoc thuy€&t quyén tu nhién, dé la:
“QCN la nhitng quyén co bdn, khong thé tuéc bé
ma mot nguoi von dugc thita hudéng don gidn vi ho
la con nguoi”!. O cAp do quoc t€, mot dinh nghia
ctia Vin phong cao iy Lién hgp quoc thudng dugc
trich dan bdi cdc nha nghién cttu linh vuc nay, dé
1a: “QCN la nhitng bdo ddm phdp 1y toan cdu c6
tdc dung bdo vé cdc cd nhan va cdc nhém chéng

8 S6 11-Thdng 5/2022

lai nhitng hanh déng hodc sy bé mdc ma lam tén
hai dén nhan phdm, nhitng su dugc phép va ty do co
bdn ciia con nguoi”?.

3 Viét Nam, di ¢6 nhiéu tdc phAm phan tich
vé vin dé QCN. Trong tic phaim Gido trinh Ly
luan va phép luat vé QCN, cdc tdc gia dinh nghia
QCN 1a: “nhitng nhu cdu, lgi ich tu nhién, vén cé
ctia con nguoi dugc ghi nhdn va bdo vé trong phdp
lud@t quéc gia va cdc théa thudn phdp 1y quéc té” .’

Tuy c6 nhiéu cdch dinh nghia kh4c nhau nhung
theo quan niém chung cda cong dong qudc té&,
QCN dudc x4c dinh dya trén 2 binh dién chi yéu
1a gid tri dao ddc va gid tri phdp luat. Dudi binh
dién dao dic, QCN 1a gid tri x4 hoi co ban, vén c6
(nhitng dic quyén) clia con ngudi nhu nhan phdm,
binh ding xi hoi, ty do...; dugi binh dién phap ly,



LUAT

dé trd thanh quyén, nhitng dic quyén phai dugc
thé ché& héa bing cic ché dinh phap luat quoc t& va
phdp luat qudc gia. Nhu vay, du & géc dd nao hay
c4p dd nao thi QCN ciing dugc xdc dinh nhu 1a
chuin muc dugc két tinh tir nhitng gid tri nhan vin
cla toan nhan loai, 4p dung cho tat cd moi ngudi.

2. Phap luat vé quyén con ngudi tai Viet Nam

Thyc hién muc ti€u xay dung Nha nudc phiap
quyén x4 hoi chii nghia, cho dén nay, & Viét Nam
da hinh thanh hé thdng tuong ddi day di cdc vin
bdn quy pham phdp luat vé QCN trong moi mit
clia doi song chinh tri, kinh t&, x4 hoi.

T khi ti€n hanh cong cudc PSi méi vio nim
1986 dén nay, QH da ban hanh hang trdm vidn
bdn Ludt va Phdp 1énh, trong s6 nay cé nhitng
dao luat truc ti€p di¢u chinh QCN, quyén cong
dan, nhu: B§ luat Hinh sy, B6 luat Dan sy, Bo
ludt Lao ddng, Ludt Bdo vé sitc khde nhan din,
Luit Bdo hi€m y t&, Luat Dugc, Ludt Hon nhan
va gia dinh, Luit Phong, chdng mua bdn ngudi,
Luit Binh ding gidi, Luat Kham bénh, chita
bénh, Luat phong, chdng bao luc gia dinh, Luat
Cu trd, Luat Ti€p cong dan, Luit Viéc lam..
bang chid y, QH da ban hanh nhitng dao luit
riéng cho nhém ddi tugng dé bi tdn thuong nhur:
Luat Bdo vé, cham séc va gido duc tré em, Ludt
Ngudi cao tudi, Luat Ngudi khuy&t tat,...

No6i dung cda cdc dao ludt dugc ban hanh thé
ché& héa ngay cang diy dd, cu thé va ré rang
quan di€m, chinh sdch cia Pdng, Nha nudc vé
bdo vé QCN, quyén cdng dan trong diéu kién cu
thé clia Viét Nam. Viéc xdy dung cdc dao luat
theo nguyén tic bdo ddm tinh hgp hié€n, hgp
phédp va tinh thdng nhi't ciia vin bdn quy pham
phédp luit trong hé thdng phdp luit; dugc ti€n
hanh cong khai, minh bach véi sy tham gia dong
g6p y ki€n rong rai clia cdc nhém ddi tugng chiu
st diéu chinh clia van bdn va trong nhiéu trudng
hop dugc cong bd rong rai trén cdc phuong tién
thong tin dai ching d€ ngudi dan tham gia déng
g6p ¥ kién.

Déng thdi, cdc dao luat dugc ban hanh da cd
ging d&én mifc t6i da ndi ludt hda cdc cam két cla
Viét Nam trong cdc diéu udc qudc t€, theo quy
dinh cda Ludt ban hanh vdn ban quy pham phdp

luat, khong 1am cdn trd viéc thuc hién diéu udc
qudc t&€ ma nudc Cong hoa xa hoi chd nghia Viét
Nam la thanh vién.

Trong bd mdy Nha nudc Cong hoa xa hdi chi
nghia Viét Nam, QH dugc xdc dinh la co quan dai
bi€u cao nhit clia Nhian din, ddng thdi 1a co quan
quyén lyc nha nudc cao nhit. Bén canh thim
quyén 1ap hi€n, 1ap phdp va quyét dinh nhitng vin
dé quan trong clia di't nu6c thi QH Viét Nam con
c6 thAm quyén gidm sdt tdi cao d6i v6i toan bd
hoat ddong ciia Nha nudc.

3. Vai tro giam sat cia Quoc hoi trong viéc
thyc thi cic quyén con ngudi

Mot van dé dit ra, QCN khong chi dugc thuc
hién biing viéc xay dung va hoan thién phdp luat
ma con phdi dudc t6 chitc thuc hién phdp luat
trén thuc t€. Vi th€, cung vdi viéc xay dung phdp
ludt, hoat dong gidm sdt cia QH cé vai tro dic
biét quan trong ddi véi viéc thuc thi phdp luat vé
nhan quyén trén thyc t€ tai Viét Nam. Bdi Ié¢,
thuc hién chifc ning gidm sdt ti cao ctia QH 1a
nhim bdo ddm cho cdc cd quan nha nudc, cén bo,
cOng chic trong bé6 mdy nha nudc thi hanh
nghiém chinh Hi&€n phdp, luat va nghi quy&t cia
QH, phdp lénh, nghi quyét cia ﬁy ban Thudng
vu QH. Pong thdi, thong qua hoat dong gidm sit,
QH ndm bit dugc tinh hinh tri€n khai thi hanh
vdan ban quy pham phdp ludt do QH, ﬁy ban
Thudng vu QH ban hanh, tir d6 kip thdi phdt hién
nhitng vuéng mic dé sita ddi, bo sung, hoan thién
cdc vin bdn luit, nghi quy€t ctia QH, phdp 1énh,
nghi quy€t clia ny ban Thudng vu QH, bao gébm
viéc b3 sung, hoan thién nhitng quy dinh hién
hanh, bai bd nhitng quy dinh khdng con phi hgp,
quyét dinh nhitng linh vyc cin x4y dung mdi vin
ban,... Toan bd hoat dong gidm st cia QH déu
huéng dén viéc bdo ddm cho cdc vin bdn quy
pham phdp luidt cia QH dugc thi hanh nghiém
chinh, dong thdi xem xét trach nhiém phap ly clia
ddi twgng chiu sy gidm sdt nhim phong ngira,
ngdn chidn, phdt hién va x& ly theo quy dinh
nhitng vi pham c6 thé x4y ra.

Hoat dong gidm sdt cia QH c6 y nghia dic biét
quan trong, 12 mot phuong thitc thé hién quyén luc
nha nudc cao nhat cia QH va gép phan ting cudng
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phdp ché& xa hoi chli nghia, hoan thién hé thong
phdp luat.Trong viéc thuc thi phdp luit vé QCN &
Viét Nam, vai trd gidm sat cia QH thé hién ndi
bat § mot s6 ndi dung sau:

3.1. QH gidm sdt hoat djng ctia cdc co quan
nha nudc

Hoat dong gidm sat nhim bdo ddm cho cdc cd
quan quan ly nha nudc hoan thanh nhiém vy,
quyén han da dudc quy dinh, 1am cho bd may nha
nudc hoat dong nhip nhang, cé hiéu lyc va hiéu
qué, chong nhitng bi€u hién lam dung quyén luc,
trong d6 c6 viéc xam pham cdc QCN.

Phép ludt hi€n hanh quy dinh Gidm satla viéc
QH, IzIy ban Thudng vu QH, Hoi déng dan toc,
f]y ban ctia QH, Poan dai bi€u QH va dai biéu
QH xem xét, ddnh gid hoat dong cla co quan, t&
chic, cd nhidn chiu sy gidm sdt trong vi€c thi
hanh Hi€n phdp, luat, nghi quyét cda QH, phdp
1&nh, nghi quyét cia ﬁy ban thudng vu QH. Trén
thuc t€, QCN, quyén cong dan cé thé bi xAm
pham twr phia cdc co quan, t8 chc, cong chic nha
nudc trong khi thi hanh cdng vu, cling nhu tir phia
cdc thanh vién khdc trong xa hdi, bdi vi trong
quan hé véi Nha nudc, cong dan vira 1a ngudi
lam chi, vira 1a ddi tugng bi qudn 1y, vi th&
quyén va 1gi ich hop phdp ctia ho cé nguy co bi
xam hai cao. Cdc quyét dinh clia ¢ quan hanh
chinh nha nudc, cdc phdan quyét ciia cd quan thuc
thi phdp ludt déu truc ti€p tdc dong dén cdc
quyén va 1gi ich cia cong dan. Trong diéu kién
do, ngudi cong dan khdng c6 vi khi, phuong tién
nao khéc hitu hiéu hon 1a st dung phéap luat dé
d4u tranh ty bdo vé 14y cdc quyén va 1gi ich clia
minh. Chi c6é phép luit, bing cdc qui pham phdp
ludt quy dinh chiit ché vé chic ning, nhiém vu,
quyén han, trdch nhiém, nghia vu clia cdc cd
quan, t6 chic, cdc quyén va nghia vu clia cong
dan, mdi tao nén co s& phdp ly virng chic d€ moi
ngudi ddu tranh chéng lai cdc hanh vi xam hai,
bdo vé quyén va 1gi ich hgp phdp clia minh, dong
thdi v6i vai tro ctia QH thuc hién quyén gidam st
t81 cao doi v4i toan bo hoat dong clia cdc cd quan
nha nuéc, gdm hoat dong theo dbi tinh hgp phap
ddi v6i cdc vin bdn do cdc cd quan nha nude chiu
st gidm sdt tryc ti€p cia QH ban hanh, ciing nhu
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tinh hgp phédp trong hoat dong thuc tién cta cdc
co quan nha nudc. P3i tugng chiu sy gidm sat
truc ti€p ctia QH 1a cdc cd quan nha nudc, bdo
ddm cho cdc cd quan nay thyc thi hi€u qua nhiing
nhiém vu, quyén han clia minh, ch6ng nhitng
bi€u hién lam dung quyén luc, trong d6 cé viéc
xam pham cdc QCN.

3.2. Hoat dong giam sdt thuc hi¢n thong qua
vigc kiém tra viéc ban hanh cdc van bdn quy pham
phdp ludt

Vi viéc thuc hién chitc ning nay, QH va ﬁy
ban Thudng vu QH c6 quyén hily bd hoic dinh chi
viéc thi hanh cdc vian ban trdi v6i quy dinh cia
Hié&n phédp, Luat, Phdp lénh, Nghi quyét clia QH,
cua ny ban Thuong vu QH. Qua hoat dong nay,
QH c6 thé xem xét cdc ndi dung quy dinh vé QCN
trong ndi dung ctia ban Hi€n phap nim 2013, cdc
diéu khodn cu thé cla bin Hi€n phdp nay ciing
nhu cdc quy dinh clia cac Cong uSc Lién hgp qudc
vé& QCN ma Viét Nam la thanh vién d€ tir d6 xem
xét, danh gid mifc do tuong thich clia cdc quy pham
phdp luat vé linh viuc QCN véi cdc quy dinh clia
Hié&n phdp 2013 va cdc cong uSc quoc t€ ma Viét
Nam di ky két, gia nhap. QH c6 quyén yéu ciu
céc co quan chiic ning ti€n hanh nghién citu, sira
déi, bd sung cdc dao ludt hién hanh, dic biét 1a
cdc dao luat lién quan d€n QCN nhim kip thdi
khic phuc nhitng di€ém chua hoan thién vé mit
phéply.

3.3. Hoat dong gidm sdt ciia QH théng qua viéc
tra loi chdt van

Thong qua viéc trd 15i clia ngudi bi chat van,
QH c6 thé gidm sdt dugc hoat dong clia cdc co
quan nay. Chat van 12 quyén ciia tirng dai biéu QH,
nhung khi dai bi€u thyc hién quyén nay thi c6 tinh
chat1a mot hoat dong gidm sit ctia QH. Hinh thic
chit van thé hién truc ti€p quyén gidm st ctia QH,
¢6 tinh cdng khai, dan ch trong hoat dong cia QH,
nén c6 y nghia rat quan trong. Hi€n phdp nim
2013 ti€p tuc khing dinh quyén chit van cia dai
bi€u QH, nhu quyén chit vain Chii tich nudc, Chii
tich QH, Thu tuéng Chinh phu, B trudng, cdc
thanh vién khdc cia Chinh phd, Vién Ki€m sit
nhan dan t6i cao, tda 4n nhan din t6i cao va bd
sung thém chit van Téng kiém todn nha nudc. C6
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2 hinh thifc cha't van cia dai bi€u QH: chit van cla
dai biéu QH tai ky hop QH va giita 2 ky hop QH.
Thong qua hoat dong nay nhiéu van dé vé QCN,
trong d6 c6 cédc gidi trinh vé viéc bdi thudng oan
sai theo quy dinhLuAt trach nhiém bdi thudng clia
Nha nudc cda Chdnh én Toa 4n nhan dan t3i cao,
nhiéuvu oan sai dd dugc 1am sing t hon.

3.4. Hoat dong gidm sdt cia QH dugc thuc
hién thong qua cdc doan cdn bo di gidm sdt 6 cdc
dia phuong

Thong qua hoat ddng nay, doan gidm sit c6
quyén yéu cau cd quan, don vi, t6 chifc bi gidm sat
cung cAp cdc tai liéu lién quan t6i hoat dong gidm
sat, hoic yéu cAu céc t6 chifc don vi, cd nhan tra 15i
nhitng vin d€ ma doan gidm sit quan tim.

Trong cudc Hoi thdo gin day, Chd nhiém Uy
ban Xa hoi Nguyén Thiy Anh khing dinh chinh
sdch nhdt qudn cda Nha nuéc Viét Nam 1a bdo
vé va thic ddy QCN, dugc thé hién xuyén sudt
trong Hi€n phép, phdp luat va cdc chi€n lugc, k&
hoach phat trién kinh t€ - x hoi. Trén co sd chinh
sach nhat quan d6, Viét Nam da nghiém tic tri€n
khai cdc nghia vu va cam két qudc t€ trong linh
vic QCN, trong d6 c6 cdc khuyén nghi theo Co
ché& ra sodt dinh ky phd quat (UPR) ma Viét Nam
da chap thuan tai Chu ky III nim 2019. Trong s&
291 khuy€&n nghi nhan dugc, vao thdng 7/2019,
Viét Nam da tuyén bo chap thuin 241 khuyén
nghi (chi€m gin 83%). D€ trién khai thanh cong
cdc khuyé&n nghi Ki€m di€m Pinh ky Phé quit,

TAI LIEU TRICH DAN:

Viét Nam di xay dung K& hoach tdng thé thuc
hién do Thu tuéng Chinh pht phé duyét.

Theo d6, cdc khuyé&n nghi Viét Nam chip thuin
trong chu ky III tp trung vao 6 nhém van dé: hoan
thién thé ché&, phdp luat vé QCN, nhat 12 lién quan
dén thé ché& héa cdc diéu khodn trong cic Cong
udc quoc t&€ vé QCN ma Viét Nam 13 thanh vién,
cdi cdch khuon khd phap ly vé tu phdp hinh sy,
ti€p can phdp ly, quyén clia ngudi lao dong; Thiic
d4y hon nita chinh sdch bdo ddm cdc quyén kinh
t€, xa hoi va vin héa nhu ting cudng ti€p cin y t€,
nudce sach, gido duc, dich vu cong, x6a bd bat binh
d4ng; Chinh siach bdo ddm cdc quyén dan sy, chinh
tri; Chinh siach bdo ddm quyén cda cdc nhém dé
bi tdn thuong, nhit 12 trong binh ding gidi, quyén
tré em, quyén clia ngudi khuyét tit va quyén clia
ngudi dan tdc thi€u s6; Ting cudng gido duc va
ning cao nhin thifc vé QCN; Thyc hién cdc cam
k&t qudc t& va ting cudng hgp tdc qudc t& vé QCN.

4. K&t luan

Phép ludt néi chung va phédp luat vé QCN néi
riéng, n€u dudc ting cudng gidm sdt cia QH, sé
ludn 12 phuong tién hd trg tdi da cho cdc gid tri nén
tdng trong Xa hdi. V4i y nghia nay, hoat dong
gidm sat cia QH ludn 1a mot trong nhitng cach thic
ddm bao sy van hanh c6 hiéu qua viéc thyc thi
phép luat vé QCN trén thuc t&€. Thong qua hoat
dong nay, viéc td chifc thuc hién phap luit sé tao
nén méng cho mot x4 hdi cdng biing, vin minh va
phét trién bén vitng m

"Human rights. Retrieved from: http.//en.wikipedia.org/wiki/Human_rights.

2United Nations (2006). Freequently Asked Questions on a Human Rights-based Approach to Development

Cooperation. Retrieved from: https://www.ohchr.org/sites/default/files/Documents/Publications/FAQen.pdf

’Nguyén Ping Dung va céc tdc gia (2011). Gido trinh Ly luin va phdp luat v& quyén con ngudi, NXB Pai hoc

Qudc gia Ha Noi, trang 38.

4Minh Hung (2021). Qudc hdi Viét Nam ludn tich cuic, nhit quan bdo vé va thic ddy quyén con ngudi. Truy

cdp tai: https://quochoi.vn/UserControls/Publishing/News/BinhLuan/pFormPrint.aspx?UrlListProcess=/content/

tintuc/Lists/News &ItemID=60675.
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QUAN LY THUE POI VGI CA NHAN
KINH DOANH THUONG MAIPIEN TU
TREN DPIA BAN TINH THANH HOA

® PHAM DUC ANH

TOM TAT:

Bai vi€t néu thyc trang quan Iy thu€ ddi v6i c4 nhan kinh doanh thuong mai dién tt (TMDT)
trén dia ban tinh Thanh Héa giai doan 2019 - 2021, ddng thdi dua ra nhitng gidi phdp nhim d6i
mdi, ting cudng hiéu qua cong tic quan 1y thu& ddi v6i c4 nhan hoat dong trong linh viic TMDT

trén dia ban tinh Thanh Hoba.

T khéa: thuong mai dién tit, quan ly thu€, c4 nhan, kinh doanh, tinh Thanh Héa.

1. Pit van dé

Thdi gian gan ddy, do 4nh hudng cla dai dich
Covid-19, cdc kénh phan phdi truyén thdng bi han
ch& nén nhiéu doanh nghiép (DN), cd nhan kinh
doanh da chi dong dﬁfy manh hoat dong trén cédc
san giao dich TMPT. Thuc t€ cho thdy, TMDT
dang tirng budc trd thanh mot kénh phan phdi méi,
hién dai va hiéu qua, gép phan ddy manh tiéu thu
san pham, hang hod trén thi trudng. Mit khic,
TMBDT la phuong thic kinh doanh phut hgp hon véi
xu th€ thi trudng dang phét trién manh trong thsi
dai cong nghé 4.0.

Xdc dinh tAm quan trong ciing nhu tao diéu
kién thudn 1gi cho hoat dong TMDBT trong thoi
gian t6i, tai @& 4n Chuyén ddi s6 tinh Thanh Héa
giai doan 2021 - 2025, dinh huéng dé&n 2030, tinh
Thanh Héa da dinh huéng phat trién manh mé vé
co sd ha tang, co ch& chinh sich,... &€ tao ngudn
lyc ciing nhu phat trién hé sinh thdi cho TMPT
ti€p tuc phét trién bén virng.

Cung vdéi d6, tinh Thanh Héa du ki€n sé xay

dung nén tdng dinh danh c4 nhin va kho dif liéu
s6 clia ngudi dan, doanh nghiép k&t ndi véi Cong
dich vu cong truc tuyén clia tinh, cdc hé thong
thong tin cung c4p cac dich vu thi€t y&€u nhu dién,
nudc, mdi trudng do thi, cong ching,... Twr d6, tao
thuan Igi cho giao dich dién ti cia ngudi din, DN
vGi ¢o quan Nha nudc va cdc giao dich dién tir
khdc; hoan thién nén tdng thanh todn truc tuyén,
md rong da dang cdc ddi tdc thanh todn va trién
khai nhin rdng cho céc dich vu sy nghiép cong va
cdc giao dich khac; thic ddy phat trién TMDT va
logistics trén pham vi toan tinh.

Tuy nhién, v6i nhiéu dic tinh riéng c6 va phic
tap, linh vuc kinh doanh TMPT ngay khi xuit hién
da dit ra nhiéu thach thitc cho cong tic quin ly,
trong d6 c6 quéan 1y thu€. Thdi gian vira qua, co
quan thu€ cdc cAp da c6 nhiéu bién phip chong
that thu thu€ ddi véi linh vuc nay, nhung nhitng
thdch thitc dudng nhu van hién hitu va thudng
xuyén thay ddi, doi hdi phai ti€p tuc ddi mdi cong
tdc quan ly thué.
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2. Thuc trang cong tac quan Iy thué déi véi
ca nhan hoat dong thwong mai dién ti tai Cuc
Thué tinh Thanh Héa

2.1. Qudn Iy thong tin ngudi ndp thué

Cuc Thué€ da dé nghi S8 Cong Thuong, S&
Thong tin va Truyén thong Thanh Héa phdi hgp
xay dung cd s& dit liéu xdc dinh tén, dia chi, ma s6
thu€, so tai khodn md tai cdc td chidc tai chinh tin
dung clia cic t§ chifc, c4 nhan c6 hoat dong kinh
doanh TMPT d€ cung cip cho co quan thué.

Bén canh d6, Cuc Thu€ di lién tuc tuyén
truyén, phd bi€n ning cao nhan thic ctia ngudi nop
thu€ vé hoat dong kinh doanh TMPT trén cdc
phuong tién truyén thong ctia tinh; chd truong,
chinh sich ctia Nha nudc va ndi dung cdc van ban
phdp luat thu€ vé hoat dong kinh doanh TMBDT trén
dia ban tinh. Budc diu ngudi ndp thué d nhan thic
dudc trach nhiém, nghia vu clia minh va chdp hanh
ndp thu€ cho ngin sdch nha nudc (NSNN). Tuy
nhién, s6 lugng c4c chii tai khodn c6 hoat dong kinh
doanh TMPT da ding ky thu€, nop thué rat thip,
chii y&€u Ia cdc cht tii khodn c6 clra hang kinh
doanh do Cuc Thu€ cung cip. (Bdng 1)

2.2. Quan ly cdn cit tinh thué

D6i véi cac dia phuong nhu tinh Thanh Héa,
cong tdc quin 1y thu€ ddi v6i hoat dong TMPT da
dudc thuc hién theo ding huéng din, chi dao clia

Téng cuc Thué, tuy nhién vin con nhiéu tr§ ngai
trong viéc x4c dinh cin ct tinh thué.

Tai Thanh Hoéa, theo thdng ké dén ngay
31/12/2021, tﬁ;ng s6 DN sit dung héa don dién tir
chi€m 70% so vé6i téng s6 DN dang hoat ddng.
Riéng ddi v6i ho va cd nhan kinh doanh hién tai vin
dang ding héa don mua clia cd quan Thu€. Theo
quy dinh tai Luat Quan Iy thu& s6 38/2019/QH14, ké
tir ngdty 01/7/2022 bt bude cic DN, t6 chic kinh t&,
ho, c4 nhan kinh doanh déu phai chuyén sang sit
dung hbéa don dién t& theo Nghi dinh s0
123/2020/ND-CP va Thong tu s& 78/2021/TT-BTC
khi ban hang héa, cung Gng dich vu.

P& nang cao hiéu qui quan ly thu€ trong hoat
dong TMPT, Cuc Thu€ Thanh Héa di ti€n hanh
phan nhém doi tugng ndp thué€ theo céc loai hinh
TMPT, ddng thdi phdi hop v6i cdc ngin hang
thuong mai cung cap dit liéu dong tién giao dich qua
cdc tai khodn clia cic t6 chifc, ca nhan trong nudc
V6i cdc t8 chifc cung cip dich vu tryc tuyén nudc
ngoai; Cung cip thdng tin c4 nhan, ndi dung va sd
tién giao dich clia c4c tai khodn c4 nhin c¢6 dau hiéu
dang ngd trong hoat dong kinh doanh TMDT.

Ngoai ra, Cuc Thu€ con dé nghi cung cap danh
sdch tit ¢4 cdc don hang ma cdc nha mang, cong
ty,.. dudc thué chuyén di tir cic d6i tugng kinh
doanh c¢6 dia chi trén dia ban tinh Thanh Héa dé

Bdng 1. Tinh hinh qudn ly va ké khai hé va c¢d nhdn kinh doanh TMBT

STT Dai tugng kinh doanh TMDT S6 lugng
1 Ho va ca nhan kinh doanh TMBT dugc théng ké 917
1.1 H6 va ca nhan kinh doanh chua ké khai TMDT 302
1.2 Ho va ca nhan co ké khai TMDT 615
1.2.1 Ho, ca nhan kinh doanh chua dén ngudng nop thué 207
1.2.2 Ho, c& nhan kinh doanh thudc dién phai ndp thué 308
2 S6 lugng Youtuber dua vao theo dbi 03
3 San giao dich dién t trung gian 04
4 T6 chic cung cap ship COD 06
5 Ngan hang thuong mai cé giao dich TMBT 25
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co quan thu€ thu thap thong tin, dit liéu phuc vu
cong tic quan Iy thu€ theo quy dinh.

2.3. Qudn ly thu nop thué

Theo bdo cdo cong tic quin ly thué€ doi véi
hoat dong TMDPT tir nim 2019 d&én nim 2021 cda
Cuc Thu€ Thanh Héa, sd liéu dudc thé hién nhu
Béng 2.

Héa da dat dugc mot s6 két qud dang ghi nhan.
Trong nim 2021, Téng cuc Thu& d4nh gia Thanh
Héa 12 mot trong cdc tinh di dau trién khai cong
tdc quan 1y thu€ ddi v6i hoat dong TMDT.

Tuy nhién, v6i dic trung clia nén kinh t&€ s6 va
tinh hinh phét trién nhanh chéng ciia TMPT tai
Viét Nam, ciing nhu trén dia ban tinh Thanh Héa

BAng 2. Téng hgp finh hinh ké khai, ndp thué thuong mai dién i

Bon vi: Ty déng

s Tong doanh thu banop

da ke khai Tong thu Thu§GTGT | Thu§TNDN | ThudTNCN Thu khac
2019 2155 5.77 2.9 1.34 1.33 0.2
2020 2174 5.81 2.92 1.35 1.34 0.2
2021 2917 8.2 48 1.56 1.54 03

Trong qud trinh thyc hién nghia vu thu€, vi
nhiéu 1y do nén ngudi nop thu€ cé tinh chiy ¥
khong thuc hién ndp thué€. Hing nim, cin ct vao
chi tiéu thu ng thu€ dugc giao va danh sich cd
nhan kinh doanh TMPT con ng thu€ tai thdi diém
ngay 31/12 nim trudc, Cuc Thué giao cho Chi cuc
Thué ra sodt, don doc thu ng thué€ va c6 cic bién
phdp cudng ché theo ding quy dinh; dong thdi
thuc hién cong bo cong khai danh sidch cic t6
chitc, cd nhan hoat dong kinh doanh TMBPT c6
hanh vi tron thué, ng thué€ (n€u c6).2.4. Thanh tra,
ki€m tra cong tic ké khai va nop thué&

Hién nay, tai Cuc Thu€ tinh Thanh Héa xdc
minh cdc giao dich ddng ngd con mang tinh thi
cong, chua c6 tinh chi dao hé thong, chua c¢6 dd
ngudn thdng tin phuc vu cong tdc thanh tra, ki€ém
tra nén viéc trién khai con nhiéu khé khin. Cong
tdc phdi hdp gitta cac sd, ban, nganh, dia phuong
da dugc trién khai, nhung céch thitc phdi hdp chua
ddng bd, nhip nhang, nén hiéu qui con thap.

2.5. Ddnh gid cong tdc qudn ly thué doi véi cd
nhén kinh doanh thuong mai dién ti trén dia ban
tinh Thanh Héa

Sau khi trién khai cdc gidi phdp quin ly thué&
ddi véi hoat dong TMPT, Cuc Thué tinh Thanh

Nguén: Cuc Thué'tinh Thanh Héa

da ditra nhiéu thach thitc khong nhd ddi véi cong
tdc quan 1y thu€ TMPT, dic biét1a d6i vdi cdc ho,
cd nhan hoat dong kinh doanh TMPT, cu thé 1a:

Thit nhdt, khé khidn trong cong tdc quén ly céc
ngudn thu, ddi tugng ndp thué.

Thit hai, khong x4c dinh dudc cin cif tinh thué.

Thit ba, khong phan biét rd loai thu nhap lam
0 s6 tinh thué.

Thit tu, khé ki€m sodt giao dich kinh doanh dé
qudn 1y doi tugng thu thué€ déi v6i hoat dong kinh
doanh TMDT.

Thit ndim, khé kiém sodt cdc dong tién do hinh
thiic COD (trd tién mit khi giao hang) dugc dp
dung phd bi&n hon cdc hinh thiic thanh toan khong
diing tién mit.

3. Giai phap ting cudng hiéu qua quan ly
thué¢ d6i v6i c4 nhan hoat dong kinh doanh
TMDT trén dia ban tinh Thanh Héa

3.1. Xay dung co' sé phdp Iy dé quy dinh va huéng
ddn tuén thi doi véi cd nhan hoat dong TMPT

D6i v6i cd nhan hoat ddng TMPT trong nudc:

- Hoan thién quy dinh quan 1y thu€& doi vé6i san
giao dich TMPT tai Thong tu s6 40/2021/TT-
BTC. Cin quy dinh 16 rang, cu thé vé viéc k&t noi
thong tin gita san giao dich TMBPT vdi cd quan
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thué€ va viéc cdc san giao dich TMPT khai thay,
ndp thay ¢4 nhan kinh doanh.

- Quy dinh vé viéc thanh todn qua vi dién t
cla trung gian thanh todn vG3i cdc san giao dich
TMBT, qua d6 co quan thué c6 thé sit dung thong
tin € ki€m sodt va quan ly viéc ding ky, ké khai,
ndp thu€ cda san giao dich TMPT va ngudi ban
hang hod, dich vu trén cdc san giao dich TMDT.

DP&i v6i cd nhan hoat dong TMPT xuyén
bién gidi:

- Co quan thu€ can ti€p tuc nghién cdu sita
Luat dé€ cdc don vi 1a t6 chitc cung cAp nén tdng &
nuSc ngoai hodc cic don vi doi tic tai Viét Nam
s& thuc hién khiu trir thu€ trude khi tra tién cho
cdc nhan tai Viét Nam. Bén khéc, ngdn hang phai
c6 trach nhiém yéu cdu cd nhan ching minh
ngudn gdc tién 12 hgp phap va thuc hién nghia vu
ndp thué theo quy dinh ctia phdp luat Viét Nam.

3.2. Xay dung phuong dn trién khai thanh tra,
kiém tra doi vi hoat dong TMDT

Can t6 chic thyc hién hoat dong thanh tra,
ki€m tra trong linh vic TMBT vdi ddi tugng 12 ho,
céd nhan kinh doanh TMBT; san giao dich TMDPT;
t6 chifc van chuyén trung gian.

Ting cudng ddi mdi cdc loai hinh, phuong
phdp va k¥ thuit thanh tra, ki€m tra thu€ doi véi
ngudi ndp thué€ hoat dong trong linh vic TMPT.

3.3. Xay dung Trung tam dit lieu TMDT

Xay dung va phan tich cd s trong quén ly thué
12 xu huéng hién nay dugc nhiéu qudc gia 4p dung
nhim ning cao hiéu qui quin ly thu€, ting cudng
viéc thu thdp va chia sé thdng tin xuyén bién gidi
trong diéu kién cong nghé thong tin phat trién.

3.4. Phéi hop cdc s6, ban, nganh cé lién quan

DPé quéan ly thué d6i véi TMPT dat hiéu qua
cao cAn sy phdi hop chit ché, chia sé thong tin, dif
liéu cla cdc co quan, ban, nganh, t8 chic c6 lién

TAILIEU THAM KHAO:

quan nhu: S Cong Thuong; S& Thong tin va
Truyén thong; Cong an tinh; Ngan hang Nha nudc
Viét Nam; cdc ngin hang thudng mai; Hi€p hoi
TMDT; cdc doanh nghiép cung cAp dich vu vién
thong, mang internet, cdc dich vu gid tri gia ting
trén khong gian mang tai Viét Nam.

3.5. Hién dai héa cong tac quan ly thué

Co quan thu€ can xay dung hé thdng cong nghé
thong tin ddp Gng yéu cau hién dai héa cong tic
quan 1y thu€, cu thé nhu: Xay dung cic ting dung
vé ding ky thué, khai thué&, nop thué& dé tao diéu
kién dé€ dang cho ngudi nop thué thuc hién cic thi
tuc hanh chinh vé& thu€; Xay dung cdng thong tin
dién tir hd trg nha cung ciAp nudc ngoai thuc hién
ding ky thu&, khai thu€&, ndp thu€ dién ti¥ truc tiép,
ddm bdo an toan an ninh thong tin d&i vdi cong
thong tin dién ti ti€p nhan va xit 1y cdc giao dich
clia ngudi nop thué giii d€n cdc co quan thué.

4.Kétluan

TMPT dang ngay cang phat trién dudi nhiéu
hinh thitc, quy mo, tao diéu kién cho cdc doanh
nghiép, c4 nhan chuyén d8i md hinh sin xuit -
kinh doanh l1&én khong gian s6, mua bdn hang héa,
cung tng dich vu trong nudc va xuyén bién gidi
trén nén tang tryc tuy&n, gép phan thic diy giao
thuong, phat trién kinh t&.

Véi tinh chat phic tap, lién tuc thay ddi cla
linh vic TMPT, cong tic quan 1y thué can c6 sy
thay ddi, linh hoat, phli hgp hon vdi thuc t& nhim
ki€m sodt va hd trg ngudi ndp thu€ hoan thanh
nghia vu thu€; dim bdo mdi trudng thuin lgi,
khuy&n khich sdn xua't - kinh doanh; déng thdi c6
tinh chit rin de, x{ phat nhitng hanh vi vi pham
phdp luat thu€; tao diéu kién phat trién va phat
huy nhitng gié tri to 16n ma Iinh voc TMBDT mang
lai cho cho c4 nhan, doanh nghiép va nén kinh t&
Viét Nam néi chung, Thanh Héa néiriéng m
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ABSTRACT:

This paper presents the current tax management of individuals who do e-commerce
businesses in Thanh Hoa province from 2019 to 2021. This paper also proposes some solutions
to innovate and enhance the effectiveness of tax management of individuals who do
e-commerce businesses in Thanh Hoa province.
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MOT SO Y KIEN Vi
NGUYEN TAC BOI THUONG THIET HAI
DO DANH DU, NHAN PHAM, UY TiN
CUA CA NHAN BI XAM PHAM

® DOAN TRONG CHINH - CAO THI THUY DUYEN - PHAM NGUYEN HOAI NAM

TOMTAT:

Trong xa hoi hién nay, van dé bi xAm pham danh du, nhan phim, uy tin khong phai la van dé
mdi ma da ton tai tir 14y, khi thdi dai clia cong nghé thong tin chua phét trién, con ngudi thudng
truc ti€p xtic pham nhau bing viéc diing nhitng tir ngit v vin héa, t& nhi, tuc tiu d€ chiri, ming,

th6a ma, xtic pham t6i danh dy, nhan phim, uy tin ctia d5i phuong. Ngudi bi xAm pham khong chi

bi 4nh hudng tiéu cuc vé mit vat chat va tinh than, kém theo d6 la trang thai tim 1y clia ngudi bi

xtic pham khi doc nhitng binh ludn 4c ¥ trén mang sé& tr§ nén tiéu cyc, nhiéu vu tu t cia nan nhin

khi bi gip cong kich trén mang ciing 12 mot trong cdc hau qué s& xdy ra néu khong c6 cic bién
phap ngin chin kip thdi van dé nay. Trong pham vi bai bdo nay, nhom tdc gid phan tich nguyén
tdc bdi thudng thiét hai do danh du, nhan ph?fm, uy tin ctia cd nhan bi xAm pham theo quy dinh B6

luat Dan sy (BLDS) 2015, thuc trang 4p dung nguyén tic nay va ki€n nghi hoan thién.

Tt khéa: danh dy, nhan phdm, uy tin, c4 nhan, xAm pham.

1. Dat van dé

Danh dy 13 sy ddnh gid ctia x4 hoi vé mot con
nguGi thong qua hanh vi tng x& cda ho trong xa
hdi, mdt ngudi dugc danh gid 1a c6 danh du la
ngudi c6 1ong tu trong cao, trung thuc, ngay thing,
khong tham lam, gian doi, loc lira,... Vi vay, ho
dugc xa hoi ton trong, quy mén. Nhian phdm la
nhitng phdm chat t6t dep clia con ngudi, nhitng
phdm chat ma chi ¢6 con ngudi mdi ¢, né 1am
cho con ngudi la ngudi va khac v6i nhitng dong
vatkhdc'. Uy tin 12 sy tin tudng, tin nhiém va mén
phuc clia moi ngudi dinh cho mdt ngudi nhat
dinh. Ho ¢6 tim 4nh huéng 16n t&i nhitng mdi
quan hé xung quanh va sy anh hudng nay dugc thé
hién ra mdt cach tich cuc.
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Hanh vi xAm pham danh dy, nhan phim, uy tin
clia cd nhan bi xam pham Ia hién nay, phap luit
chua ¢6 khdi niém cu thé th€ nao 1a xic pham danh
dy, nhan phiam, uy tin ngudi khac. Tuy nhién ta c6
thé hi€u riing xdc pham danh dy, nhan phdm, uy tin
la nhitng hanh vi dugc hanh dong c6 chii y bing cic
thitc thé hién nhu bing 15i n6i hay biing hanh dong
nhim cong kich, théa ma, giy kich dong tdi chii thé
dang hu6ng téi. Pi€m chung clia nhitng hanh vi nay
déu 12 diing nhitng hanh vi nhu ¢6 ¢t chi, 15i néi tho
bao, khiéu khich, tréu gheo, xic pham danh du,
nhin phim clia ngudi khdc. Nhitng nim gan day,
Nha nu6c ludn chi trong viéc xem xét ddi mdi van
dé bdi thuong thiét hai do danh dy, nhan phim, uy
tin bi xAm pham, nhung cdc vu 4n lién quan bdi
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thudng thiét hai do danh du, nhan phdm, uy tin bi
xam pham xdy ra ting ngay va ngay cang gia ting,
gdy mat trit ty xd hoi, gy 4nh hudng xau d&n hinh
anh cta con ngudi Viét Nam.

2.Nguyén tic bdi thuong thiét hai do danh dv,
nhan pham, uy tin ciia c4 nhan bi xim pham theo
quy dinh B9 luat Dan su 2015

Nguyén tdc thit nhdt, thiét hai thuc t€ phdi dugc
boi thudng toan bd va kip thdi. Nguyén tic nay
dudc quy dinh tai Khodn 1 Piéu 585 BLDS 2015,
bdi thudng toan bd dugc hi€u 12 thiét hai Xay ra
bao nhiéu thi phdi dugc bdi thudng ba’y nhiéu. Bdi
thudng kip thdi dugc hi€u 1a ngay khi thiét hai x3y
ra, ngudi chiu trach nhiém bdi thudng thiét hai
phdi nhanh chéng khic phuc tdn thit ma ngudi bi
thiét hai phadi gdnh chiu. Toa 4n phai gidi quyét
nhanh chéng yéu ciu gidi quyét bdi thudng thiét
hai trong thdi han luit dinh. Van dé boi thudng
thiét hai vé& danh dy, nhan phim, uy tin ctia ngudi
khdc phai bodi thudng di, khi kha ning kinh t&€ cia
bén gy ra thiét hai hoan toan ddm bao d€ chi tra,
bdi thudng thiét hai c6 thé bing tién hoic dudc
thay biing nhitng tai sdn, hién vat c6 gid, ciing c6
thé 1a viéc phdi thuc hién mot cong viéc,... Mic
bdi thudng thiét hai c¢6 thé do cdc bén tu thda
thudn vdi nhau hodc dugc Toa dn tuyén trong ban
4n, quyét dinh c6 hiéu luc ctia phap luit. Viéc boi
thudng “toan bd” con duge quy dinh taiPiéu 13
BLDS2015.Vé tinh “kip thdi” viéc xAm pham dén
danh dy , nhan pham, uy tin ciia mdt ngudi 1a van
dé hét stic nhay cAm. C6 thé gay dnh hudng dén
hinh 4nh ctia mot ngudi trong mit ngudi xung
quanh khi tin don x4u clia ngudi d6 bi lan rong
mdt cdch nhanh chéng, nhat 1a thong qua cic
mang ludi internet, n€u khong kip thdi lam sidng
td c6 thé giy ra 4nh hudng nghiém trong dén dsi
song clia ngudi bi xAm pham (IAm mat uy tin trong
cong viéc, nghe 15i ban tin sai sy that vé minh,...)
d6 1a nhitng diéu dang dugc quan tim. Cho nén
“kip thdi” khong nhitng chi viéc bdi thudng vat
chat, ma con ddm bdo ngudi gay ra thiét hai phai
“kip thdi” cong khai 1am sdng té nhitng tin don
that thiét trong thdi gian ngdn nhat c6 thé.

Nguyén tdc thit hai, ngudi chiu trach nhiém boi
thudng thiét hai ¢6 thé duge gidm mic bdi thudng
né&u khong ¢6 16i hodc c6 18i vo ¥ va thiét hai qud
16n so véi kha niing kinh t€ cia minh theo Khodn
2 Piéu 585 BLDS 2015. Trong nguyén tic nay
mudn dugc xem xét d€ gidm mifc bdi thuding thiét

hai can ddp tng day di 2 diéu kién: Piéu kién thi
nha't ngudi chiu trach nhiém bdi thudng thiét hai
“khong c6 16i” hodc “c6 18i vo y 7, di€u kién thi
hai “thiét hai qud 16n so v6i khd ning kinh t€ cia
minh”. Nguyén tic nay cé thé dugc hi€u ngudi
gay thiét hai thudc trudng hgp “khdng c6 16i”
hoidc “c6 16i vd ¥” nhung ho c6 kha ning vé kinh
t& d€ chi trd mic bdi thudng thiét hai thi ngudi gdy
ra thiét hai trong trudng hgp phdi bdi thudng “toan
b6”, khong duge gidm mic bodi thudng. So sidnh
nguyén tic nay vdi nguyén tic dugc quy dinh tai
Khodn 2 Piéu 605 BLDS 2005: “Ngudi gy thiét
hai c6 thé dugc gidm mic bdi thudng, néu do 16i
vO ¥y ma gy thiét hai qué 16n so v4i kha ning kinh
t& truGc mit va 1au dai cia minh”. PAu tién cum
tr “Ngudi gy thiét hai” tai Khodn 2 Diéu 605
BLDS 2005 da thay bing cum tr “Ngudi chiu
trach nhiém” tai Khodn 2 Piéu 585 BLDS 2015,
viéc thay th&€ nay hoan toan hgp ly vi mot vai
trudng hdp bdi thudng thiét hai khong phai 1a
ngudi gay thiéthai. Mit khac, trong Khoan 2 Piéu
585 BLDS 2015 c6 dé cap dén trudng hgp gidm
mic bdi thudng do ngudi chiu trich nhiém bdi
thudng thiét hai cé thé dugc gidm mic bdi thudng

X9

néu “khodng c6 16i” va thiét hai qud 16n so v6i kha
ning kinh t& ctia minh, trong khi Khodn 2 Diéu
605 BLDS 2005 khong d& cip dén trudng hop
nay, din dén viéc khoé khin trong cdc trudng hop
4p dung trich nhiém bdi thudng nhung khong c6
16i. Ngoai ra, ciing tai Khodn 2 Diéu 585 BLDS
2015 stt dung cum tir “kh4 ning kinh t&€ ctia minh”
thay cho cum tir “khd ning kinh t&€ trudc mit va
lau dai cda minh” tai Khodn 2 Piéu 605 BLDS
2015. Sy luge bd nay hoan toan hgp 1y vi khd nang
kinh t€ hién tai c6 thé€ xdc dinh dugc mot cach dé
dang nhung tinh trang kinh t& 1au dai khong thé
xdc dinh trudc dude vi c6 thé thay ddi theo nhiéu
nguyén nhian khach quan va chd quan khdc nhau
din dé&n viéc kh6 xdc dinh dugc “kha ning kinh t&
lau dai” cia mot ngudi.

Nguyén tdc thit ba, khi mic bdi thudng khong
con phit hgp véi thuc t& thi bén bi thiét hai hodc bén
gay thiét hai c6 quyén yéu cAu Toa 4n hoic cd quan
nha nu6c c6 thim quyén khic thay d6i mic bdi
thudng. Nguyén tic ndy dugc quy dinh tai Khodn 3
Diéu 585 BLDS 2015 cho thy ring tai thdi diém
gidi quyét tranh chdp miic bdi thudng thiét hai lién
quan d&€n boi thudng thiét hai do danh du, nhin
phdm, uy tin bi xdim pham do Toa An tuyén, nhung
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theo thdi gian troi qua phét sinh mdt vai viéc dan
dén mic bdi thudng thiét hai khong con phit hdp
nita. Vi du: Trudng hdp ngudi bi xAm pham dén
danh du, nhan phdm, uy tin sau khi Toa 4n tuyén 4n
khong 1au vi ngoai y mudn ma qua doi, thi ngudi
gy ra thiét hai c6 quyén yéu ciu Tda 4n xem xét
gidm miic bdi thudng. Hay trudng hdp hanh vi xAm
pham dén danh du, nhin phém, uy tin ciia ngudi
khéc sau khi Toa 4n tuyén bd mitc bdi thudng dya
trén thi€t hai mang lai cho ngudi bi xam pham,
nhung sau d6 hanh vi xAm pham dén danh dy, nhan
phdm, uy tin nay ti€p tuc gy ra thiét hai nita thi
ngudi bi thiét hai c6 quyén yéu cau Toa 4n xem xét
viéc ting muc bdi thudng thiét hai. Sau khi Toa 4n
tuyén bd mifc bdi thudng thiét hai nhung do hanh vi
clia ngudi xAm pham dén danh dy, nhan phdm, uy
tin, ma ngudi bi xAm pham bi 4nh hudng dén tam 1y
sau d6 phdi di chita tri tai bénh vién thi s6 tién bd ra
dé€ diéu tri ngudi gdy ra thiét hai phai bdi thudng.
Nguyén tdc thit tu, khi bén bi thiét hai c6 16i
trong viéc gay thiét hai thi khong dugc bdi thudting
phan thiét hai do 18i clia minh giy ra. Quy dinh tai
Khoan 4 Diéu 585 BLDS 2015. Pay la nguyén tic
bdi thudng thiét hai méi d& cap trong BLDS 2015.
Piém mdi nay 1a mdt sy ti€n bd so v6i BLDS 2005.
N6 cu thé héa mot trong cdc nguyén tic cd ban clia
phép luat dan su dudc quy dinh tai Khodn 3 Piéu 3
BLDS 2005 d6 la: “Ca nhan, phap nhan phai xac
lap, thuc hién, chAim dit quyén, nghia vu dan sy
cia minh mdt cdch thién chi, trung thuc”. Tuy
nhién, quy dinh nay ciing c¢6 han ch& & chd, néu
thiét hai xay ra ngay khi ¢6 hanh vi xdm pham ma
viéc ngin chin, han ch€ ciing khong thé 1am cho
nhitng thiét hai “da xay ra” tr thanh “chua xay ra”
thi viéc khdng ngiin chiin, han ché chi nén dudc sita
d6i theo huéng nhu sau: “Bén c6 quyén, 1gi ich bi
xam pham khong dudc bdi thudng modt phan hodc
toan bd néu thiét hai xay ra do khong ap dung céc
bién phap can thiét, hop ly d€ ngin chin, han ch&
thiét hai cho chinh minh”. Tdc 1a nén thém cum tir
“mot phan hoic “toan bd” vao gilta cum tir “khdng
dugc bdi thudng” va cum tir “néu thiét hai xay ra”2.
Nguyén tdc thit ndm, bén c6 quyén, 16i ich bi
xam pham khong dudc bdi thudng néu thiét hai xay
ra do khdng 4p dung cdc bién phap cin thiét, hgp 1y
d€ ngin chin, han ch€ thiét hai cho chinh minh.
Nguyén tic nay dugc quy dinh tai Khodn 5 Diéu
585 BLDS 2015, ¢6 thé hi€u bén thyc hién hanh vi
xam pham dé&n danh dy, nhan pham, uy tin, tir d6
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gay ra thiét hai cho ngudi bi xAm pham. Song, thiét
hai @6 c6 thé hoan toan bi ngin chin néu ngudi bi
xam pham thuc hién cdc bién phap can thiét, hgp 1y
dé€ ngin chin, han ché€ thiét hai cho chinh minh,
nhung cd tinh khong lam dé thiét hai xdy ra, thi
trong trudng hgp nay ngudi bi thiét hai s€ khong
dugc bdi thudng néu ngudi giy thiét hai c6 thé
chitng minh dugc bén bi thiét hai c¢6 thé ty ngin
chin thiét hai xdy ra. Py 1a nguyén tic bdi thudng
thiét hai méi dugc dé cap tai BLDS 2015 va cling 1a
di€ém mdi so v6i BLDS 2005.

3. Thyc trang ap dung phap luat vé nguyén
tic bdi thuong thiét hai do danh dy, nhan pham,
uy tin ctia c4 nhan bi xAm pham va ki€n nghi

Han ché€ vé “nguyén tic kip thdi va toan bo
trong bdi thudng thiét hai”. Nguyén tic chiu trich
nhiém bdi thudng thiét hai do danh du, nhan ph?fm,
uy tin clla cd nhdn bi xdm pham. Theo Khoan 1
biéu 585 BLDS 2015 quy dinh vé nguyén tic boi
thudng thiét hai. C6 thé thiy nguyén tic thi nhat
trong bdi thudng thiét hai 1a “Thiét hai thuc t& phai
dugc bdi thudng toan bd va kip thdi”. Tuy nhién,
nguyén tic bdi thudng kip thdi s& khong ddp tng
dudc khi thoi han gidi quyét vu 4n clia Toa 4n qua
lau khi&n cho nguyén tic bdi thudng “kip thdi va
toan bo” gin nhu trd nén vd nghia. P& gidi quyét
dugc mot vu dn din sy, vu dn d6 phai dugc giai
quyét theo trinh ty th tuc t§ tung dan su. Vay nén
khong thé c6 chuyén thiét hai vira xay ra 1a ngudi bi
xam pham ndp don thi Toa 4n s& gidi quyét ngay
lap tic. Thong thudng thdi han thu Iy mot vu 4n dan
su ké tir khi nguyén don ndp don khdi kién cho dén
khi ¢6 quy&t dinh thong bdo thu 1y vu 4n trong vong
8 ngay dua vao Khodn 2 va Khoan 3 Diéu 191 Bo
luat T8 tung dan sy (BLTTDS) 2015 (sira ddi, bd
sung (SB, BS) 2019, 2020). o] mot s6 Toa 4n hién
nay thdihan thu 1y vu dn cé thé kéo dailén t6i hang
thang khi€n cho nguyén tic bdi thudng kip thdi
khong dap tng dugc. Ti€p d&n thdi han chuin bi
xét x{r 1a trong vong 04 thang d6i v6i nhitng vu viéc
c6 tinh chit don gidn dya viao Piém a Khoadn 1 Piéu
203 BLTTDS 2015 (Sb, BS 2019, 2020). Trong
mot s6 trudng hdp khi Toa n triéu tap cac duong su
dé dwa vu 4n ra xét xtt c6 thé sé& ving mit, nhu vay
tinh kip thdi lai khong dap ing dudc.

Nguyén nhin clia sy han ché vé viéc nguyén tic
kip thdi va toan bo trong bdi thudng thiét hai, theo
nghién ctiu tng quan trong thuc tién, nhém tic gid
d4nh gid ring da phin cdc vu 4n dan sy khdi kién
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dodi bdi thudng thiét hai do danh du, nhan phdm, uy
tin bi xAm pham déu khdng ddm bdo dugc mot
nguyén tic cdt y&u, d6 chinh 1a nguyén tic “thiét
hai thuc &€ phdi dugc bdi thudng toan bd va kip
thdi”. Trén thyc t&, nguyén tic nay chua dugc ddm
bdo thuc hién theo nhu BLDS da quy dinh. Trudc
tién, thd tuc td tung dan sy dugc gidi thich 1a trinh
tu, thi tuc khéi kién dé Toa 4n nhan dan gidi quyét
cdc vu 4n vé tranh chap dan sy, hon nhan va gia
dinh, kinh doanh, thuong mai, lao dong. Qua trinh
nay gép phan bdo vé cong 1y, bdo vé quyén con
ngudi, quyén cong dan, bdo vé ch& do xa hoi chii
nghia, bdo vé€ Igi ich cia Nha nuGc Viét Nam,
quyén va 1¢i ich hgp phdp clia ngudi din; gido duc
moi ngudi chap hanh phap luat’. Nhém tdc gid tam
thdi chia ca giai doan thi tuc t6 tung din sy thanh 3
giai doan chinh: Giai doan 1: Nop don khdi kién;
Giai doan 2: Phan cong Thim phdn xem xét don
khdi kién; Giai doan 3: Thu 1y vu 4n; ti€n hanh hoa
gidi; chuin bi xét x{r; md phién tdoa xét xif sd thAm.

Khi cho ring quyén Idi hgp phap clia ban than
minh dang bi xdm pham b&i mdt c4 nhin hay t5
chiic nao dé, thi chi thé cho ring minh dang bi xAim
pham vé quyén va 1gi ich hdp phédp c6 thé 1am don
khd&i kién cd nhan, t8 chirc ¢6 hanh vi xAm pham ra
cd quan Tda 4n c6 thim quyén d€ gidi quyét. Tong
quét lai, nguyén tic khi bdi thudng thiét hai 1a tinh
cap thiét, kip thdi s& hiu nhu khong dudc bdo ddm
vi cdc nguyén do c4 vé chi quan va khich quan néu
trén. Nhém tdc gia thdy ring, tuy khong ddm bio
dugc tinh cip thi€t va kip thdi d€ bdi thudng nhitng
thiét hai do xam pham t6i gid tri nhan than, nhung
qua viéc thyc hién ddy dd cic thao tic 8 tung da
g6p phin 1am vitng manh vé tai liéu chiing ctt, tinh
khach quan va minh bach trong viéc c6 thé gidi
quyét dugc vu 4n. Gid tri nay duge ddnh gid cao
hon so v6i viéc vi mudn ddm bio bdi thudng kip
thdi ma bd qua cdc giai doan t6 tung, viéc vi pham
nghiém trong thii tuc t6 tung s& khdng mang lai két
qua tt cho c& ngudi ti€n hanh 8 tung va cdc bén
tham gia & tung. Bin 4n, quyét dinh clia Toa 4n sé&
bi tuyén hily va moi thit sé phai bit diu lai 1a thu ly
vu dn. Trén la phan tich nguyén nhin cta sy han
ch& vé viéc nguyén tic bdi thudng thiét hai chua
dudc thuc thi triét dé.

Vay nén khi ¢6 vu viéc xay ra trén mang xa hoi,
cu thé 1a mang xa hdi Facebook, ngudi bi xam
pham nén chup lai man hinh c4c bai viét trén, dong
thdi sao chép dudng link din clia cdc bai viét trén.

Sau d6 ngudi bi xAm pham danh dy, nhaAn pham, uy
tin c6 thé viét don yéu ciu c6 tén 12 “Pon yéu ciu
xt 1y hanh vi xdc pham xdm pham danh dy, nhan
ph4dm, uy tin d&i v6i chd tai khodn Nguy&n Vin A”
va gi toan b tai liéu, chiing cit 1€n cho Thanh tra
S& Thong tin va Truyén thong d€ yéu cau dugc gidi
quyé&t. Sau khi c6 vu viéc xiic pham danh dy, nhan
pham, uy tin x3y ra, ngudi bi xAm pham viét don t&
cdo hodc don yéu ciu glri cho Cong an phudng ndi
xay ra vu viéc hodc noi ma ngudi ¢6 hanh vi xam
pham dang cu tri d€ gidi quyét vu viéc. Sau khi
ti€p nhan vu viéc, thi & hai cd quan 1a S& Thong tin
va Truyén thdng va co quan Cong an phudng sé
xem x€t, ddnh gi4, xdc minh cé hanh vi trdi phap
luat trén hay khong. N&éu qua qua trinh x4c minh c6
hanh vi trdi phap luat x4y ra thi S§ Thong tin va
Truyén thong hoic Cong an phudng s& ban hanh
Quyé&t dinh x{t phat hanh chinh d8i v6i hanh vi xAm
pham danh du, nhan phdm, uy tin clia c4 nhan. Sau
khi ¢6 dudc Quyét dinh x{ phat hanh chinh rdi,
ngudi bi xAm pham c6 thé ti€p tuc ndp don khéi
kién tai Toa 4n c6 thim quyén kém theo tai liéu,
chiing cit &€ chitng minh thiét hai c6 x4y ra dé yéu
cAu gidi quyét bdi thudng thiét hai do danh du,
nhan phdm, uy tin clia c4 nhan bi xAim pham ma
khong cin phdi chitng minh c¢6 hanh vi trdi phap
ludt x4y ra, cang rit ngdn dudc giai doan xac minh
lam 16 ctia Toa 4n c6 thim quyén thu 1y vu 4n. BSi
vi ciin ctf vao Di€m b Khoan 1 Diéu 92 BLTTDS
2015 (SBb, BS 2019, 2020) c6 quy dinh: “.. quyét
dinh clia cd quan nha nudc c6 thim quyén di c6
hiéu lyc phdp luat” 1a mot trong nhitng tinh tiét, sut
kién khong phai chiing minh.

Vi vay, khi nop don yéu cau hoic don td cdo cho
Thanh tra S& Thong tin va Truyén thong hay Cong
an phudng thi 16 12 “mot cong ddi viéc”, vira c6 thé
lam cho ngudi ¢ hanh vi xdm pham bi x& phat
hanh chinh, vira ¢6 duge Quyét dinh x& phat hanh
chinh - 1a chitng ¢t 16 rang cho viéc c6 hanh vi trai
phdp luat x4y ra. VGi bién phdp nay, ngudi bi xAm
pham khong cAn ton nhiéu chi phi hay tién bac dé
chitng minh c6 hanh vi trai phap luat xay ra, dong
thdi cling riit ngin lai thdi gian gidi quyét vu 4n cla
Toa 4n khi c¢6 nhifng tinh ti€t, sy kién khong cin
phai chitng minh.

4. K&t luan

Quy dinh trich nhiém bdi thudng thiét hai vé
danh dy, nhan phim, uy tin cda cd nhin bi xdm
pham thé hién y nghia phdp 1y, y nghia xa hoi sau
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sic, gép phan rin de, gido duc, phong ngira cic
hanh vi xAm pham vé danh dy, nhan phim, uy tin
n6i chung va hanh vi gay thiét hai trdi phdp ludt néi
riéng. Ngoai muc dich budc ngudi xAm pham vé
danh du, nhan phdm, uy tin phai chiu trach nhiém
vé hanh vi xim pham ctia minh, thdng qua quy dinh
vé trach nhiém bdi thudng thiét hai khi danh du,
nhin phdm, uy tin clia c4 nhan bi xAm pham ciing

véi viéc 4p dung quy dinh vé nguyén tic bodi thudng
thiét hai con c6 y nghia rdn de, gido duc va phong
ngita cic hanh vi vi pham d&n danh dy, nhan pham,
uy tin néi chung va hanh vi gy thiét hai d€n danh
dy, nhan phdm, uy tin néi riéng. Ngoai ngudi vi
pham, nhitng ngudi khic ciing s& thi'y ring néu ban
than c6 hanh vi xim pham thi ciing s€ chiu sy x ly
theo quy dinh ctia phap luitm
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SOME OPINIONS ON THE PRINCIPLE OF COMPENSATION
FOR DAMAGE CAUSED BY HARM TO AN INDIVIDUAL'S
HONOR, DIGNITY AND REPUTATION
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ABSTRACT:

In today's society, the problem of being violated in honor, dignity and prestige is not a new
issue but has existed for a long time. In the era of undeveloped information technology, people
often directly contact with people, offend each other by using uncultured, delicate and obscene
words to curse, scold, insult, and insult the honor, dignity and prestige of the other party. The
violated person is not only negatively affected physically and mentally, along with that, the
psychological state of the offended person when reading malicious comments online will
become negative, many suicides will happen. The death of the victim when being attacked
online is also one of the consequences that will occur if no measures are taken to prevent this
phenonmenons. Within the scope of this article, the authors analyze the principle of
compensation for damage caused harm to an individual's honor, dignity and reputation,
according to the provisions of the Civil Code 2015, the applying the principle in practice and
recommendations for improvement.

Keywords: honor, dignity, prestige, individual, infringement.
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PHAT HUY DAN CHU XA HOI CHU NGHIA
THEO TINH THAN NGHI QUYET
PAI HOI XIII CUA PANG

® TRAN TH| HONG THUY

TOM TAT:

Dan chii ngay nay da trd thanh khdu ngit hang ngiy trong ddi séng chinh tri - xd hdi trén toan

th& gidi. Bai vi€t nhiim nghién cttu 1y ludn vé dan chii c6 ¥ nghia to 16n trong viéc vach ra con

dudng huéng téi tuong lai tudi sing hon clia ci loai ngudi va gép phan vio cudc dau tranh cho doc

1ap dan tdc, chli quyén qudc gia va thi€t 1ap trat ti, binh ding trong quan hé qudc t&, dic biét

trong boi cdnh toan cau héa va hoi nhap qudc t& hién nay.
Tu khéa: dan chii, dan cht xa hoi chli nghia, vin kién Pai hoi XIII cia Béng.

1. bit van dé

Ké tir khi chinh thiic phat dong ddi méi, dat nudc
ta dd trdi qua mot budc ti€n dai, thu dudc nhitng
thanh twu phat trién hét stc ruc 13, tao dugc vi the
mdi trén trudng quoc t€, trong d6 bao him cé nhitng
budc ti€n quan trong vé dan chii. Nhitng thanh tyu
d6 duge moi ting 16p nhan din trong xa hoi ghi
nhan va ca th€ gidi cong nhan, ddnh gi4 cao.

2. Quan nié¢m vé dan chu xa héi chii nghia cua
chii nghia M4c-Lénin va tu tuéng Ho Chi Minh

Ban vé dan chd va dan chd xa hoi chli nghia,
C.Mic va Ph.Angghen cho riing d6 12 vin dé c6 y
nghia to 16n ddi v6i cudc dau tranh cla giai cAp vo
san vi chi nghia xa hdi va chi nghia cdng san. Cac
chinh ddng cla giai cAp v0 sidn c6 nhiém vu dua
vao phong trao cdng nhin tu phdt nhitng tu tudng
xa@ hoi chl nghia, nhitng 1y tudng nay phai dat ti
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trinh do khoa hoc hién dai, gin phong trao d6 véi
cudc ddu tranh chinh tri 6 hé thong cho nén din
chii, coi d6 1a phuong tién d€ thuc hién chii nghia
x4 hodi. Cdc quyén tv do dan chi trong diéu kién
dan chi tu sdn chua gidi phdng duge cdng nhin va
lao dong khdi cdnh ban ciing, nhung né dem lai
cho ho thit vii khi @€ d4u tranh chdng lai cdnh ban
cting. Cdch mang dan chii cang dudc thyc hién diy
dd bao nhiéu thi cudc diu tranh gidi phéng giai cap
vO san cang dién ra s6m, rong 16n, 1o rét va kién
quy&t bdy nhiéu. Pau tranh cho dan chli & nhitng
mic do va tinh chat nio ciing nim trong muc tiéu
chung clia ti€n trinh gidi phéng giai cdp vo san.
Cudc dau tranh gidi phong giai cAp vo sdn khdi ch&
dod 4p biic va béc 10t cla giai cAp tu sdn va chi
nghia tu bdn chinh 12 qud trinh xay dung ch& do
dan chi méi. “Budc thi nhat trong cudc cach
mang cdng nhan 12 giai cAp vo sin bi€n thanh giai
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cap thong tri, 12 gianh 14y dan chi™'. Giai cAp vo
san trd thanh giai cAp thong tri c6 nghia 1a giai cAp
v0 sén trd thanh giai cAp lam chi xa hoi, thyc hién
quyén lam chii ctia da s& dan cu trong xd hoi. Theo
C.Mic va Ph. Angghen, din chd 12 mt hinh thic
nha nudc va hon thé nita con 13 mot ch& do xa hoi.
Khong thé c6 mot ché @6 dan chi chung chung ma
chi c¢6 ch& dd dan chi c¢6 tinh giai cip, cling nhu
nha nuéc ludn cé tinh giai cAp. Thich tng vdi ché
dd dan chii 12 mot ki€u nha nude dan chii va ngudc
lai. Khi giai cAp va nha nu6c thay ddi thi tinh chat
cia dan chi ciing thay ddi, khi giai cAp va nha
nude khong con din chu véi tinh cdach 1a mot hinh
thirc nha nudc cling khong con.

Lénin, ngudi k& thira Mac va Angghen, cho
ring: “Khdng c6 con dudng nao khéc din dén chi
nghia x4 hoi, ngoai cdch kinh qua ch& d dan chi,
qua ty do chinh tri”2. P4u tranh cho din chi tr§
thanh b phan hitu cd clia cudc dau tranh clia giai
cap vo san cho chii nghia xa hoi. “Khong c6 ché do
dan chd thi chii nghia xd hoi khong thé thuc hién
dudgc theo hai y nghia sau day: 1) Giai cip vd sdn
khong th€ hoan thanh dudc cudc cach mang xa hoi
chti nghia néu ho khong dugc chuin bi cho cudc
cédch mang d6 thong qua cudc dau tranh cho ché do
dan cht; 2) Chi nghia xa hoi chinh thing s& khong
giit dudc thing 1gi ctia minh va s& khong din dugc
nhan loai di d€n chd tha tiéu nha nudc, néu khong
thuc hién dugc day di ché€ @6 dan chi ™.

Trong sudt cudc ddi hoat ddong cach mang cia
minh, Chii tich HS Chi Minh ludn quan tim tdi vin
dé dan chi. TU nhitng nim 20 cla thé ky XX,
Ngudi di x4c dinh ddu tranh cho dan chd 12 mot
trong nhitng muc ti€u cta cich mang Viét Nam.
Theo Chii tich H5 Chi Minh, din chii ¢6 nghia dan
la chi, dan lam chi. “Nudc ta 1a nude dan chu,
bao nhiéu 1¢i ich déu vi din. Bao nhiéu quyén han
déu clia dan. Cong viéc ddi mdi, xdy dung 1a trich
nhiém clia dan,... N6i tém lai, quyén hanh va luc
lugng déu & noi dan™. DAn chii va thuc hanh dan
chi khong chi 1a muc tiéu va dong luc ctia cich
mang, ma con la phuong thitc, phuong phap va la
chia khéa gidi quyé&t hét thdy moi van dé. P& c6

dan chi, trude hét “trong Pang thuc hanh din chii
rong rai™, con ngoai xa hdi thi “viéc gi cling hdi
dan ching, cung dan chiing ban bac”, “dua moi
van dé cho dan chiing thdo ludn va tim cdch gidi
quyét™. Dan chd 13 dya vao luc lugng clda quan
chiing, 13 ding dudng 16i cia quan ching. Theo
Ngudi, dian cha l1a “ctia bdu”, khong phai la ty
nhién ma c6, ma phdi 1a thinh qua cla cudc diu
tranh 1au dai va gian khé clia nhan din méi gianh
dugc. Chi ¢ dan chii mdi tao diéu kién cho cdn bd
va nhan din phdt huy sdng ki€n, méi gidi phong
dudc nhitng tiém ning sdng tao clia nhan dan va
trd thanh dong luc cho su phat tri€n va ti€n bo clia
dat nude. Dan chd 1a clia quy nhA't clia nhan dén,
con chuyén chinh 13 cdi khéa, cdi cita 1a d€ phong
ké phd hoai, 14y di ctia quy nhat 4y.

K& thira tv tudng clia chii nghia Mac-Lénin va
tu tudng HO Chi Minh vé dan chti va dan chi xa
hdi chi nghia, Pang va Nha nudc ta da cé nhitng
budc phat trién vé phuong dién nhan thic, d6 1a
sy phat trién dugc ghi nhan trong cdc vin ki€n
chinh thitc cia Pdng va Nha nudc. Piéu nay dugc
thé hién ra't ro vio thdi diém cudi thiap ky 80 diu
thap ky 90 cda th€ ky XX, chd nghia xd hoi &
Pong Au va Lién X6 sup d8. Cic nudc nay bude
vio giai doan chuyén ddi ch& do. V& mit chinh tri,
cdc nuée nay déu thyc hién xdy dung nén dan chii
theo ki€u phuong Tay: thay ddi hi€n phép, thira
nhin da nguyén, da dang, tir bd vai trdo doc quyén
lanh dao ctia Bdng Cong sdn, xdy dung nha nudc
theo md hinh Nghi vién hoic Téng thdng véi
nguyén tic ta, quyén phan lap, kiém ché ddi
trong,... Ptng trudc boi cdnh d6, Pang ta van kién
tri véi chd nghia Mac-Lénin, mot 1an nita Pdng ta
khing dinh: Khong c6 din chli chung chung ma
can phin biét dan chd tv sin va dan chd xa hoi
chti nghia. Dan chd x4 hoi chi nghia 1a dan chd
cho dong d4do nhan dan, trudc hét1a giai cAp cong
nhin va cédc ting 16p lao dong dudi sy lanh dao
clia Pdng Cong sdn doi tién phong clia giai cap
cong nhan. Do vy, md rong din chi phai 1a dua
dan chti d€n cho tirng ngudi dan, 1a ngudi dan phdi
thuc hién dugce nhitng quyén 1am chii ctia minh.
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3. Thyc hanh phiat huy dian cha xa hoi
chii nghia

Qua hon 30 nim d6i mdi, Pdang ta da nhan thdc
ngdy cang siu sic hon tim quan trong va vai trd
clia xdy duyng va phdt huy dian chd xa hoi chi
nghia, khing dinh dan chi 13 bin chat cia ch& do
ta, vira 1a muyc tiéu, vira 1a dong lyc ctia cong cudc
ddi méi; tu duy 1y ludn cia Pang ta, van dé khong
dirng lai & quan niém vé dan chii xa hoi chii nghia,
ma diéu quan trong hon 1 ti€p tuc thyc hanh, phat
huy dan chii, nghia 13 phdi tao dugc budc chuyén
cin ban tir nhan thic d€n hanh dong. PE dat dugc
muc tiéu xay dung xa hoi thyc sy dan chu, Pai hoi
XII x4c dinh ro: “Ti€p tuc phat huy dan chi xa hoi
chii nghia, bdo didm tdt cd quyén luc nha nudc
thudc vé nhan din.Dan chii phdi dudc thuc hién
day dl, nghiém tdc trén tAt cd cdc linh vuc cla doi
song xa hoi. BAo ddm d€ nhan dan tham gia & tat
cé cdc khau ctia qud trinh dua ra nhitng quy€&t dinh
lién quan dén 1di ich, cudc sdng ctia nhan dan™’.
Phuong thitc, ¢ ché thuc hanh dan chd xa hoi chd
nghia 12 nhan dan thyc hién quyén lam chi thong
qua hoat dong cia Nha nuéc, clia cd hé thdng
chinh tri vd cdc hinh thiic din chd tryc ti€p, din
chii dai dién, ma trong tAm 13 “thé ch& héa va
thuc hién t8t phuong chim “Dan bi€t, dan ban,
dan 1am, dan ki€m tra”, nhu vin kién Pai hoi XII
clia Pdng di chi ra. Du6i nén dan chd xa hoi chi
nghia, nhan dan I chi thé clia quyén lyc, 12 ngudi
thuc hién quyén luc; da s6 nhin din lao dong c6
quyén va dugc bdo ddm cdc diéu kién can thiét dé
tham gia cdc hoat ddong quan ly nha nudc, quéan 1y
x4 hoi.

Trong viéc thyc hanh dian chd xa hdi cha
nghia, Nha nu6c phai bado dam cho nhan dan tham
gia dong ddo vao viéc td chifc, 1ap ra bd mdy nha
nudc, vao viéc quan ly cdc cong viéc cia Nha
nuSe, quyét dinh cdc cong viéc trong dai clia dat
nudc; dong thdi, c6 co ché bdo ddm cho nhin dian
thuc hién viéc ki€m tra, gidm sdt hoat dong cia
cdc cd quan nha nudc, nhan vién nha nuéc, cac to
chitc va cd nhan khéc dugc trao nhitng quyén han
nhat dinh d€ quan Iy mot s& cong viéc cia Nha
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nudc. Nha nudc phdi tdn trong, bdo ddm céc
quyén con ngudi, quyén cong dian; chim lo hanh
phiic, su phét trién ty do ctia mdi ngudi.

Cuong linh nim 2011 khing dinh: “Dan chii xa
hdi chli nghia 1a ban chdt ca ché& do ta, vira la
muc tiéu, vira 12 dong luc cla su phat trién dat
nudc. Xay dung va tirng budc hoan thién nén dan
chd xa hoi chi nghia, bdo ddm dan chi xa hoi chi
nghia, bAo ddm dan chi dugc thyc hién trong thuc
t&€ cudc song & mdi cap, trén tat cd cdc linh vuc.
Dan chd gin lién véi ky luat, ky cuong va phai
dugc thé ché héa bing phap luat, dugc luat phap
bdo ddm™. PAy la nhitng quan diém dudc tdng
két, c¢6 tinh khdi quét cao vé& dan chi, khing dinh
ban chat clia ché dd xa hoi ta 14 “dan chd” va
“nhan dian lam chi”, tr§ thanh mdt trong tdm dic
trung ctia ch€ do xa hdi xa hoi chi nghia ma nhan
danta xay dung.

K& thira nhitng tu tudng dan chii dé, trdi qua
cdc ky Pai hoi, quyén Iam chii ca nhan dan trong
viéc quyét dinh nhitng van dé 16n, hé trong clia
da't nude duge quan tim. Ton trong, bdo ddm, bdo
vé quyén con ngudi, quyén va nghia vu clia cong
dan; gdn quyén cong dian v6i nghia vu va triach
nhiém d6i v6i xa hoi. Pén Pai hoi XIII, Pdng tiép
tuc phat trién nhin thiic vé dan chii v6i tAm cao
hon, todn dién hon, di vao thyc chit hon. Xay
dung Nha nudc dan chi nhan din, 1am nhiém vu
lich st clia chuyén chinh vo sin d€ tién dén xay
dung nha nu6c phdp quyén xa hdi chi nghia clia
dan, do dan, vi dan thuc chatla d€ dat t6i muc tiéu
xay dung nuéc dan chd. Chi khi nao gianh dugc
doclap, xay dung va phat trién ddy di ché do dan
chi thi ngudi din mdi thuc sy § vao vi thé ngudi
chii va 1am chi, dudc hudng quyén tu do dan chii
dé phat trién toan dién nhin cich. Dan chd, v6i y
nghia tit cd quyén lyc thudc vé nhan dan, nhan
dan 1a chd va lam chi Nha nudc va xa hdi, chinh
12 muc tiéu ctia sy phat trién.

D& phadt huy dan chi xa hoi chli nghia trong bdi
cdnh méi, vin dé nay lai mdt 1an nita dugc Pai
hoi XIII b8 sung va lam ré hon, nhu:
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- BS sung nodi dung, phuong chim thuc hién
dan chi, nhu thém “dan gidm sdt, dan thu hudng”
trong phuong chAm: “dan biét, din ban, din lam,
dan kiém tra, din gidm sat, dan thu hudng”. Ti€p
tuc cu thé héa, hoan thién thé ché thuc hanh dan
chii theo tinh thin Cuong linh (bS sung, phat tri€n
nim 2011) va Hi€n phdp nim 2013, bdo ddm tat
¢4 quyén lyc nha nu6c thudc vé nhan dan. Thuc
hién ding din, hiéu qua dan chd truc ti€p, dan
cht dai dién, dic biét1a dan chli & co s6. Lam tot,
c6 hiéu qué phuong chAm “dan biét, din ban, dan
lam, dan ki€m tra, dan gidm sdt, dan thu hudng.

- Xdc dinh rd hon vai trd “Péng lanh dao, Nha
nudc quan 1y, Mit tran TS qudc va cic td chic
chinh tri - x4 hoi lam nong c6t” d€ nhan dan lam
chd. Pdng va Nha nu6c ban hanh dudng 16i, chi
truong, chinh sich phap luit tao nén ting chinh
tri, phdp ly, ton trong, bdo ddm, bdo vé quyén lam
chi ctia nhan dan. Tidng cudng x4y dung, cling c0,
hoan thién Nha nudc phdp quyén xa hoi chd
nghia cia nhan din, do nhdn din, vi nhan dan.
Trén cd s cu thé héa cdc quy dinh ctia Hi€n phép
nim 2013, thé ch& héa Nghi quyé&t Hoi nghi
Trung wong 6 khéa XII“Vé ti€p tuc d6i mdi, sip
x&p t6 chitc bd mdy clia hé thdng chinh tri, tinh
gon, hoat dong hiéu luc, hiéu qua d€ thyc hién
ddi méi t6 chitc va hoat dong ctia Qudc hdi, Chinh
phi. B mdy phdi dudc t6 chic gon nhe, 16 vé
chitc ning, quyén han va tradch nhiém, t6 chiic va
hoat dong cia bd mdy nha nudc tir Trung udng
dén dia phuong phai tao diéu kién d€ ngudi dan
ti€p can, dé ddi thoai, d& kiém tra, gidm sat; huy
ddng dugc tai nang, tri tué, sing tao cia ngudi
dan tham gia quan 1y nha nuéc va xa hoi. Nha
nudc phdi bdo ddm va phdt huy dugc quyén lam
chii thyc sy cia ngudi dan, nhat1a quyén tham gia
x4y dung chinh quyén, lya chon ngudi dai dién
cho minh v quyén s hitu tai sdn hgp phdp. M&
rong doi thoai gitta Nha nudc véi ngudi dan va
doanh nghiép bing nhiéu hinh thifc, ting cudng
trach nhiém gidi trinh va ling nghe nhin dan.
Tang cudng dan chi & ¢ sd, md rong cdc hinh
thitc dan chi tryc ti€p dé ngudi dan tham gia cong

viéc clia Nha nuéc mot cach thi€t thuc, phit hop.
Céc co quan hanh chinh nha nu6c, chinh quyén
céc cap ti€p tuc nang cao hiéu luc, hiéu qui quin
1y nha nudc, bdo ddm chinh sdch, phdp luat dugc
thuc thi c6 hiéu qua. Tap trung chi dao, diéu hanh
thu'c hién cdc muc tiéu phét trién kinh t€ - xa hoi,
khong ngirng ning cao ddi song vat chit va tinh
than clia cdc ting 16p nhin din, thuc hién tot
chinh sdch an sinh xa hdi. PAy manh cdi cich
hanh chinh, tao diéu kién thudn Igi d€ nhan dan
thue hién cdc thi tuc hanh chinh.

Mit tran TS qudc Viét Nam va cdc doan thé
chinh tri - x4 hdi thyc hién quyén gidm sit va
phadn bién xa hdi clia minh trén nhiéu linh vuc,
trong d6 ¢6 linh vuc phdt huy dan chd; vira van
dong, tap hdp, dong vién cdc ting 16p nhan dan,
cdc doan vién, hoi vién cia minh thyc hién tot
nhiém vu phat trién kinh t& - xa hoi, qudc phong -
an ninh, vira tham gia xdy dung Pdng, xay dung
chinh quyén trong sach, vitng manh. Pong vién
ddi ngii nhan si, tri thidc, cac chuyén gia, nha khoa
hoc tham gia gép y xdy dung cdc van ban quy
pham phdp luat, cic dé 4n phat tri€n kinh t& - xa
hoi quan trong cta dat nuée. Tap hop kip thdi cdc
dé xuat, ki€n nghi, nguyén vong chinh ding clia
doan vién, hdi vién, cda ct tri @& phan dnh cho
Pang, Nha nudc xem xét lanh dao, chi dao gidi
quyét. Tham gia viéc phat hién, lya chon, gi6i
thiéu nhitng ngudi dd dic, du tai, that sy xing
ddng lam dai bi€u nhan dan trong Qudc hoi va hoi
ddng nhan dan cdc cAp. Duéi su 1anh dao cda cdc
cip Uy dang, ting cudng chifc ning gidm sit c6
trong tim, trong di€m ddi véi cdc cd quan
hanhchinh nhanu6c, chinhquyéncdc cip va ddi
ngii cdn bd, ddng vién, nhat 12 ngudi ditng dau.
Trong tinh hinh hién nay cin ting cudng gidm sit
viéc lanh dao va thuc hién quy ch€ dan chii § co
s8, viéc t6 chifc ti€p cong dan, ddi thoai véi cong
dan va gidi quyét don, thu khi€u nai, t§ cdo cia
cong dan d6i véi chinh quyén cdc cdp. Ting
cudng cong tac gido duc, nang cao dao dic cong
vu va tinh thin trdch nhiém cla coéng chifc, vién
chic véinhan dan.
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- Khing dinh “vai tro chii thé, vi tri trung tim
ctia nhan din trong chién ludc phat trién dat nudc,
trong toan bo qud trinh xay dyng va bio vé T8
quoc™ va dudng 161, chi truong cia Pang, chinh
tri, phdp ludt cda Nha nudc 12 nén tdng chinh tri,
phdp 1y &€ nhan dan thyc hién quyén lam ch.

Thyc hién dan chii & co s& 12 budc ti€n md rong
dan cht tryc ti€p, nang cao chat lugng dan chu dai
dién, dua phuong cham “dan bi€t, dan ban, dan
lam, dan ki€m tra, din gidm sit, dan thy hudng”
vao cudc song & co s§. Xay dung va thuc hién quy
ché& dan chi & cd s& da goép phan tich cuc thic ddy
phat trién kinh t&, vin héa, xa hdi, giit vitng an
ninh, trit tv & cd s8, gép phan ning cao ning luc
lanh dao va stic chi€n dau clia t6 chifc co s§ dang
va chat lugng ding vién; khong ngitng ning cao
ning lyc quén 1y, diéu hanh clia cic co quan nha
nudc va trdch nhi€ém ddi ngii cdn b, cdng chuc;
g6p phin d6i méi phuong thitc hoat ddng va ning
cao vai tro, uy tin ctia Mit tran T8 qudc Viét Nam,
cdc doan thé nhan dan.

Phdn bién xa hdi mang lai k&t qué tich cyc,
phdt huy va md rdng dan chi, 1a phuong thitc quan
trong dé dat ddng thuin xa hoi. Tao dung théi
quen thdo ludn va bdo ddm quyén tu do ngdn luan

TAILIEU TRICH DAN VA THAM KHAO:

dé€ khich 1& c4 nhin, cdc t6 chiic tham gia thdo
luan vé céc van dé quan trong clia quoc gia. Xay
dung nha nu6c phdp quyén xa hdi chi nghia clia
nhan dan, do nhian din, vi nhin din bao ham hoat
dong gidm sdt va phdn bién xa hoi, nhat 1a phin
bién xd hdi cia Mit tran TS qudc va céc t& chic
chinh tri - x4 hoi. CAn ti€p tuc hoan thién hon cdc
quy dinh vé quyén gidm sdt ca nhan din, co ch&
phép 1y bdo ddm cho nhan din tryc ti€p gidm sdt
hoat dong cia dédng vién, cdn bd, cong chiic, vién
chitc va cdc t6 chic, co quan Pang, Nha nudc.

C6 thé néi, tir viéc xdc dinh ding ddn tim quan
trong cia dan chli trong cong cudc d6i mdi dat
nudc hién nay, Pdng Cong sdn Viét Nam da c6
nhiéu chii truong, chinh s4ch vé thyc hién dan chii
trong ddi song x4 hoi. Pai hdi 1an thi XIII cla
Pang 1a sy ti€p tuc khing dinh nhitng budc ti€n
trong nhén thdc 1y ludn va thyc hanh dan chua &
Viét Nam. Bdo ddm dan chd, phdt huy quyén lam
chi ctia nhan din sé tao ra sic manh to 16n d€ dau
tranh chdong quan liéu, tham nhiing trong Pang.
D6 ciing 12 cich dé€ xay dung Pdng trong sach,
vitng manh, xdy dung Nha nudc phdp quyén xi
hdi cht nghia thyc sy cia nhian din, do nhan dan
va vinhidndan m

'C.Miécva Ph.Angghen: Toan tap (1995). Nxb Chinh tri qudc gia, Ha Noi, tip 4, tr.626.

2V.1.Lénin: Toan tap (1979). Nxb Ti&€n bd, Matxcova, t.12, tr. 52.

3 V.I.Lénin: Toan tap, Sdd, .30, tr.167.

4Hb Chi Minh: Toan tdp (2009). Nxb Chinh tri Qudc gia, Ha Ndi, tip 5, tr.698.

5 H6 Chi Minh: Toan tip, Sdd, t.12, tr. 497.
6 H6 Chi Minh: Toan tap, Sdd, .5, tr 294,297.

7Vin phong Trung uong, Ha No6i (2016). Vin kién Pai hoi dai biéu toan quéc lan thit XII, tr. 217

8 Pang Cong san Viét Nam (2021). Vin kién Dai héi dai biéu toan quéc lan thit XIII. Nxb. Chinh tri Qudc gia Su

that, Ha Noi, tap 1, tr.164.

9 Pang Cong san Viet Nam (2021). Van kién Dai héi dai biéu toan quéc lan thit XIII. Nxb Chinh tri Qudc gia Su

that, Ha Noi, tap 1, tr.173.
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ABSTRACT:

Democracy has become a daily slogan in socio-political life around the world. This paper
studies the theory of democracy which plays a great significance in orienting the way towards
a brighter future of the whole human race, contributing to the successful struggle for peace,
national independence, and national sovereignty, and establishing the order and equality in
international relations, especially in the current context of globalization and international
integration.
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XU LY HANH VI XAM PHAM QUYEN SG HUU
TRI TUE O MOT SO NUGC TREN THE GIOT:
BAI HOC KINH NGHIEM CHO VIET NAM

® BUI THI MINH TRANG

TOM TAT:

Bai viét nghién cttu vé cdc cd quan chiu trach nhiém xt Iy hanh vi xAm pham quyén s hitu tri
tué (chi yé&u la cdc tda 4n) & 3 nuSe 1a Piic, My va Han Qudc. Thong qua dé, tic gid dua ra bai
hoc kinh nghiém va mot s& gdi mé cho Viét Nam trong viéc x{ Iy cac hanh vi xAm pham nay hiéu

qué hon hién nay.

Tir kho4: tda 4n, xi¥ 1y, XAm pham, quyén s& hitu tri tué.

1. Dat van dé

J viet Nam hién nay, tinh trang xam pham
quyén sé hitu tri tué van tuong ddi phd bi€n va ngay
cang phiic tap. Pic biét trong boi cAnh hoi nhap
kinh t€ va canh tranh toan cau thi vAn dé xit ly cdc
hanh vi xdm pham nay cang quan trong va tr§
thanh md&i quan tAm hang dau cda cdc nudc, trong
d6 c6 Viét Nam. Tuy nhién, viéc x Iy cdc hanh vi
xam pham quyén s& hitu trf tué khong hé dé dang
do rit nhiéu nguyén nhan, trong d6 c6 nguyén nhan
la céc cd quan chiu trach nhiém x& 1y hanh vi xim
pham chua thuc sy nim 1d vé cdc van dé chuyén
mon lién quan d€n quyén sd hitu trf tué. Viéc xi ly
hanh vi xAim pham quyén s hitu trf tué & Viét Nam
khong thé dit ngoai boi canh chung ciia thé gidi, va
can tham khdo kinh nghiém ctia cic qudc gia khac
nhiim c6 nhitng quy dinh phit hgp va hiéu qua hon.

Do vay, bai vi€t nghién cttu “Xir 1y hanh vi xaim
pham quyén s& hitu tri tué & mot s6 nudc trén thé
gidi - Bai hoc kinh nghiém cho Viét Nam”, thong
qua do, tac gia dua ra bai hoc kinh nghiém va mot
s0 gdi m& cho Viét Nam trong viéc xi Iy cdc hanh
vi xdm pham nay hiéu qua hon hién nay.
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2. Kinh nghiém xi& 1§ hanh vi xAm pham
quyén s6 hitu tri tué é Piic

buc 1a mdt trong nhitng nuéc dudc danh gia cao
trong viéc xtt Iy hanh vi xAm pham quyén s& hitu tri
tué & chau Au néi riéng va trén th€ giéi n6i chung.

0 hiu hét cdc nuée chau Au hay nhu 8 My, tda
4n s& 1a noi xem xét tinh hgp 1€ cla viéc cAp bing
sang ch& dong thdi xem xét cdc hanh vi vi pham
quyén sé hitu trf tué. Nhung & Diic, chiic ning nay
dugc chia sé bdi nhiéu cd quan khdc nhau: Toa
Sdng ché& Lién bang' gidi quyét vin dé hiéu luc
clia biang sdng ch€ con Vin phong Sdng ché€ Lién
bang Dic? s& 12 noi xem xét cdc 1gi ich d6i 1ap
nhung viéc x& 1y cdc hanh vi vi pham lai thudc
thAm quyén cia toa dan sy thudc nhanh hé thdng
toa tu phap.

O Pic, ban 4n so thim lién quan dén cdc hanh
vi xAm pham quyén s& hitu tri tué thong thudng sé
dudc dua ra trong khodng tir 9 d&€n 14 thang (d6i v6i
nhitng vu kién c6 pham vi va do phiic tap & mic
trung binh) - diy 12 khodng thdi gian tuong doi
nhanh so vdi thdi gian x 1y cédc loai vu viéc khac.
C6 dugc két qui nay, mot phian 12 nhd vao hé thdng
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tda 4n, dic biét 12 tdoa bo phan lién quan dén quyén
s& hitu trf tué. Trong hé thong toa 4n so thAim bang?,
Diic c6 12 tdoa dn chuyén phu trich vé cc vu kién
sang ché&, 16 tdoa 4n chuyén phu trich vé vu viéc
lién quan dén thi€t k&€ va 21 tda 4n chuyén phu
trach vé cdc vu viéc lién quan dén nhin hiéu. N&u
nhu mot vu viéc ma bén nguyén don ¢6 san ph€1°m
dugc phan phdi rong rii trén toan bd lanh thd nudc
Diic (c6 thé 1a do duge phan phdi trén cidc website)
thi bén nguyén c6 thé chon mot trong cic tda 4n
nay dé gidi quyét yéu ciu ctia minh. Vi quy dinh
nhu vay, toa Diisseldorf, Mannheim va Munich I 1a
nhitng tdoa thudng dudc lwa chon dé xu Iy cac vu
viéc lién quan dé€n biing sing ch&; mdi nim cic tda
nay thudng x& Iy dé€n hon 900 vu viéc (nhiéu hon
cdc tda khdc & chau Au). Trong khi d6, lién quan
dén thi€t k&€ va nhin hiéu thi toa Munich, Cologne
va Hamburg lai ¢6 nhiéu kinh nghiém xét xif nén
dugc lwa chon nhiéu hon.

O cdp cao hon, mic di & Pic c6 Toa Sdng ché
Lién bang 12 mot trong nhitng tdoa c6 thim quyén
ddi v6i cdc trudng hop lién quan dén viéc cap, tr
chdi hoic riit quyén sd hitu tri tué. Tuy nhién toa
nay chi c6 thé 1am mat hiéu lyc hoic hity bd quyén
ddi véi quyén sd hitu tri tué ma khong gidi quyét
cdc tranh chap lién quan dé€n vi pham quyén s4 hitu.
Céc 1énh cAm hoic bdi thudng chi c6 thé dugc gidi
quyé&ttai tda 4n dan sy,

Nhu vay, ¢6 thé thay, Pitc c6 quan diém 16 rang
vé viéc tdch cac vu viéc lién quan dén hanh vi vi
pham quyén sé hitu tri tué véi cdc vu viéc lién quan
dén hiéu lyc cha viéc cAp bing sdng ché hay clia
céc loai chitng nhan quyén sé hitu tri tué khac. Tir
do, bic c6 su phan chia cac bd phian va nhiém vu
riéng ré cho cidc bd phan d6 mot cach rd rang.

3. Kinh nghiém xi 1§ hanh vi xAm pham
quyén s hitu tri tué 6 My

O My, xuat phat tir dic trung riéng biét ctia hé
thong toa 4n M§ 1a hé thong tdoa 4n “kép” din tdi
viéc phan chia thAim quyén giita hé thong tdoa dn
bang va hé thong tda 4n lién bang ludn 1a mot “bin
khoin” 16n d6i v6i cdc nha nghién cttu. Pidu nay
ciing tic dong nhiéu d&n viéc x{r 1y cac hanh vi xAm
pham quyén s& hitu trf tué § My.

Theo d6, tda 4n lién bang s& c6 thim quyén
trong viéc gidi quyét cdc vu kién vé quyén sd hitu
tri tué. Bo luat Tu phiap M§° (Piéu §1338 (a)
(1993)) quy dinh: “Tda 4n sd thim c6 thim quyén
ban diu ctia bat ki hanh vi dan sy nio phat sinh theo

cac Pao luat clia Qudc hdi c6 lién quan dén bing
sang ché&, bdo ho giong cdy trong, ban quyén va
nhan hiéu thuong mai”. Quy dinh nhu viy da din
dén sy phan chia o rang thim quyén déi vdi viéc
x{r 1y cdc hanh vi din si xAm pham quyén s hitu tri
tué & My 1a thudc vé tdoa 4n lién bang va theo luat
cta lién bang.

Hién nay, My c6 94 tda sd thim lién bang c6
thAm quyén gidi quyét cac vu kién lién quan dén
hanh vi xAm pham quyén s& hitu tri tué. Viéc lua
chon toa 4n c6 thim quyén tai phdn ddi vdi mot
vu viéc phu thudc vao dia chi lién lac ctia bén bi
don. Tuy nhién, cling gidng nhu § Pitc, doi vdi cdc
cong ty ma viéc ban sin phdm va cung cap dich
vu ¢6 & khidp nu6c My thi gan nhu cong ty d6 c6
thé thudc vé thim quyén tai phdn clia bat ki toa tu
phdp nao.

Va thém mot di€ém giong nhu § Pic, mic di ¢6
sO lugng tda c6 thim quyén gidi quyét cic vu viéc
xAm pham quyén s& hitu tri tué¢ & My khong fit,
nhung c6 nhitng tda sd thim lién bang cé “truyén
thong” trong viéc xi 1y cac vu viéc ki€u nay. Vi du
nhu cc tda Pong Texas, Delaware, Bic va Trung
tam clia California va New Jersey la cdc toa chiém
ty 1& khd cao trong viéc gidi quyét cic vu viéc lién
quan dén bing sing ch&. Tir 46 din d&n niém tin
clia cdc bén d6 1a néu dé don kién dén céc toa nay
thi vu viéc sé& dugc xem xét bdi cac thim phéan c6
kinh nghiém va c6 dugc két qua xét xit cong bing,
hgp ly nhate.

Thong thudng, néu cic bén c¢é yéu cau khing
cdo/khiang nghi ddi v6i cac ban 4n sd thim thi ban
dn sé dugc xem xét tai 1 trong 12 tda phiic thim
lién bang M§. Nhung riéng ddi v6i cac vu viéc lién
quan d&n quyén sé hitu trf tué thi dugc gidi quyét tai
Tda 4n Phic thim Lién bang c6 thim quyén
chuyén biét’ dugc diit tai Thu @6 Washington D.C.

Sau d6, n€u nhu 2 bén ti€p tuc cdm thi'y khdng
hai long v6i quyét dinh cda toa phiic thim thi cdc
bén c6 thé xin ban hanh mdt “trat”8 @€ yéu ciu Toa
4n T&i cao Lién bang My xem xét quyét dinh cta
céc toa cip dudi. Tuy nhién, Toa 4n Tdi cao ¢
quyén quyét dinh c6 xem xét lai hoic tir chdi xem
xétlai vu viéc do.

4. Kinh nghiém xi Iy hanh vi xAm pham
quyén s hitu tri tu¢ ¢ Han Quéc

O khu vyc chau A, Han Qudc 1a mot quéc gia
thé hién quyét tAm 16n trong viéc x{ Iy cdc hanh vi
xam pham quyén s hitu trf tug, thé hién § viéc
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thanh 1ap Toa Sdng ché Han Qudc - mdt tdoa 4n
chuyén biét, chuyén xit 1y cic van dé lién quan d&n
quyén s hitu tri tué.

Tru6c nam 1998, cac vu viéc lién quan dén
quyén s§ hitu tri tué dugc gidi quyét tai Hoi dong
gidi quy€t tranh chap sd hitu tri tué® - mot co quan
dugc thanh Iap bdi B trudng B6 Thuong mai,
Cong nghiép va Ning lugng Han Qudc.

Ngay 1/3/1998, theo Piéu 3(1) Luat TS chitc
Toa 4n da thanh 1ap Toa Séng ché dit tai tha do
Seoul (sau nay dugc chuyén vé thanh phd Daejeon,
1a thanh phd tap trung phat trién cong nghiép cla
Han Qudc). Cung véi d6, Piéu 186(1) Luat Sing
ch&, Piéu 166(1) Luat Thiét k&, Piéu 162 Luat
Thuong hiéu; va dic biét 1a Diéu 24(2) va (3) clia
Luat T6 tung Dan sy dd bién Toa Sing ché trd
thanh Toa c6 thim quyén véi cidc vu viéc tranh
chip lién quan d&€n quyén s hitu tri tué, dic biét 1a
thim quyén xem xét ddi vdi cic quyét dinh ciia
IPTAB. Tuy nhién, quy trinh lam viéc ctia Toa
Sang ch& va IPTAB lai khong hé lién quan dé&n
nhau, hd sd ghi chép clia IPTAB khong dudc giti t6i
Toa Sang ch&'™.

Pugc thanh 1ap & cip phiic thAim, tuy nhién tir
ngay 0/1/01/2016, Toa sang ché di c6 thém thim
quyén gidi quy&t cdc hanh vi dan sy vi pham dén
quyén s& hitu trf tué. Py 1a mot quy dinh méi gitp
md& rong quyén han clia Toa nay, ddng thdi gitp
cho viéc gidi quyét cdc hanh vi vi pham quyén s&
hitu tri tué & Han Qudc dudc tip trung héa t6i da.

Toa Sdng ch& ¢6 1 Chdnh 4n, 5 Chii toa (diing
dau 5 bd phan ctia Toa), 11 thAim phdn va 17 nhan
vién hd trg k§ thuat. Mdi bo phan trong 5 bd phan
clia Toa c¢6 3 hdi dong lam viéc v6i 3 thim phan
gidi quyét vu viéc. Céc van dé lién quan dén cong
nghé cao s& dugc cdc chuyén gia nhiéu kinh
nghiém hd trd cic thim phan, vi du nhu linh vuc
m4y méc, dién hay hda chat...

Véi tu cach 12 mot tda & cap phiic thim, cic ban
4n cia Toa Sdng ché - n€u nhu bi khdng cdo/khang
nghi s& dugc dua thﬁng 1én Toa 4n Toi cao dé€ duge
xem xét lai.

TAI LIEU TRICH DAN

'Federal Patent Court.

2 German Federal Patent Office.
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5. Bai hoc kinh nghiém cho Viét Nam

T kinh nghiém cda cdc qudc gia da nghién
ctu cho thay, Viét Nam cin dit ra Toa chuyén
trach vé& s& hitu tri tué. C6 dugc cd quan chuyén
trach x 1y cdc van dé vé sd hitu tri tué sé gitp
viéc gidi quyét tranh chip dat hiéu qud cao va
gitip rit ngédn thoi gian gidi quy€t. Nhu vay, viéc
quyén 1gi hgp phap clia bén chii thé nim quyén sé
hitu cling dugc ddm béo.

Cu thé hon, Viét Nam c6 thé bit diu tir viéc
thanh 1ap cdc toa chuyén trach nim trong tda 4n
nhan dan cip tinh trd 1&én ma khdng can thanh lap &
cAp thap hon hay ciing khong cAn phai thanh lap
mot tda an riéng biét tach khoi cc tdoa dn da ¢6 hién
nay. Nguyén nhin Ia sy vi pham quyén sd hitu - néu
c6 - s€ khong chi ¢6 & mot pham vi nhd hep nhu
quén, huyén... ma thudong s€ xay ra & quy mo I6n,
lién quan d&n nhiéu dia phuong. Nguyén nhan thi
hai, cAn xem xét d&n chit lugng thim phan § cic
cap toa khdc nhau cta Viét Nam. Viéc x& ly céc
tranh chap lién quan d&n vi pham quyén sd hitu tri
tué thudng tinh vi va phic tap, ddi héi thim phan
xem xét cdc vu viéc c6 nhiéu chuyén mon, dic biét
12 chuyén mén siu trong linh vuc sé hitu tri tué. D&
dao tao ra nhitng thim phan nhu vay khong dé dang
va ciing khong thé c6 s lugng qua 16n. Vi nhitng
nguyén nhan d6, Viét Nam khong cin thanh 1ap toa
chuyén trach vé s& hitu tri tué & toa cip thap ma nén
tAp trung vo cac toa tir cAp tinh tré 1én 1a hop 1y.

6. K&t luan

Thong qua viéc tim hi€u quy dinh vé viéc xit ly
vi pham quyén s hitu tri tué & mot s6 qudc gia cho
thiy, xu huéng hién nay clia cac qudc gia trén thé
gi6i 1a mong mudn chuyén biét héa viéc xit 1y céc
hanh vi vi pham nay, c6 thé bing viéc thanh 1ap cdc
bd phan riéng biét hoic hon thé 1a t8 chic cic co
quan c6 thim quyén riéng biét. Pay 1a diéu can
thi€t phai lam, Viét Nam khong nén tri hodn thém
viéc niy nhim ddm bao tot nhat cho quyén Idi clia
nhitng bén lién quan, gitp cho cdc nha diu tu, cic
doanh nghiép, c4 nhan that sy’ yén tAm vé quyén sé&
hitu v6i cdc sdn phdm tri tué ctia minh ®
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3Landgerichte.

4 About the “Federal Patent Court”. From: https://www.bundespatentgericht.de/ EN/TheCourt/Tasks/
tasks_node.html

3> United States Judicial Code

6 Xem tai https://www.lexology.com/library/detail.aspx?g=160a6b50-6b63-44b4-8b24-952f3b761ec8
7U.S. Court of Appeals for the Federal Circuit

8 Writ of certiorari

?Intellectual Property Trial And Appeal Board — IPTAB

10 Xem tai https://patent.scourt.go.kr/patent_e/intro/intro_01/index.html
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THUC TRANG VE NHAN THAN
NGUOI PHAM TOI CHO VAY LAI NANG
TRONG GIAO DICH DAN SU
TAI PIA BAN TINH PONG NAI

® HA THI HONG THAM - NGUYEN LE NHAT SON

TOM TAT:

Trong pham vi bai viét nay, nhém tdc gid phan tich thuc trang vé nhan thin ngudi pham tdi cho

vay ldi ning trong giao dich dan sy (GDDS) qua thong ké tir 26 ban 4n trén dia ban tinh Pong Nai da

xét X tf nim 2019 - 2021 do Tda dn Nhan dan t6i cao cong bd tai trang thong tin dién tf cong bd

ban 4n, quyét dinh clia Toa 4n va dua ra mot sd gidi phong ngira toi cho vay 13i ning trong giao dich

dan su tir khia canh nhan than ngudi pham toi.

T khéa: cho vay, dan sw, Pong Nai, gidi phap, thuc trang.

1. Diit van dé

Hién nay, trén dia ban tinh Pong Nai tinh hinh
t0i pham cho vay 1di ning trong GDDS vin con
di&n bi€n phiic tap va c6 nhiéu nguy cd tiém 4n khé
ludng. Viéc phong chdng tdi pham (PCTP) cho vay
131 ndng trong GDDS la mot trong nhitng khia canh
nhim bdo ddm an ninh trat ty, phat trién kinh t& ctia
tinh Pong Nai n6i chung va kinh t& clia nhan dan
néi riéng. Tir d6, c6 thé thdy khia canh nhin thin
ngudi pham tdi néi chung va nhin thain nguti pham
toi cho vay 13i ning trong GDDS néi riéng can dugc
su quan tAm ddng muc cla cidc ¢ quan ban nganh
c6 thim quyén. Pay la diéu tit yéu va hét siic quan
trong trong viéc nghién ciu nguyén nhan ctia hanh
vi pham t0i. Nghién cttu nhan than ngudi pham t0i
cho vay 13i ning d€ tim hiéu nguyén nhan lam phat
sinh t9i cho vay 1ai ndng, dinh tdi, dinh khung,
quyét dinh hinh phat mot céch chinh x4c, cling nhu
dé ra cdc bién phdp hitu hiéu gido duc, cdi tao
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ngudi pham tdi cho vay l1ai ndng trong giao dich dan
su (GDDS).

2. Thyc trang vé nhan than ngudi pham toi
cho vay lai niing trong giao dich dan sy thuc tién
tai tinh Pong Nai

Cin ct dya trén thong tin 26 ban dn vGi 44 bi
céo pham tdi cho vay 1ai nang trong GDDS trén dia
ban tinh Pong Nai tif nim 2019 - 2021, tdc gid ti€n
hanh nghién cttu phén tich, tdng hop cic dic di€m
nhan than ngudi pham tdi. Tur d6 danh gid thuc
trang nhan than ngudi pham toi cho vay 1ai ning
trong GDDS trén dia ban tinh Pong Nai.

Thit nhat, thic trang ddc diém sinh hoc vé ddi
tudi, gidi tinh. (Bdng 1)

Trong tdng s& 44 bi cdo pham tdi cho vay lai
ning trong GDDS, ¢6 43 bi cdo 1a nam, chiém ty 1&
97,72% va c6 1 bi cdo 1a nif chi€ém 2,27%. Nhu vay,
t6i pham cho vay 13i ning trong GDDS chi€m da s&
la gidi tinh nam. (Bang 2)



LUAT

Bdng 1. Co cdu xét theo gidi tinh

S5 Gidi tinh
bj céo TVié% | N
2019 12 12 100 0 0
2020 19 18 | 94,74 1 5,26
2021 13 13 100 0 0
Tong 44 43 | 97,72 1 2,27

Nam

Nam Tv1é %

Nguén: Théng ké tir 26 bdn dn trén dia ban tinh
DPong Nai da xét xit tie ncim 2019 - 2021 do Toa dn
Nhdn dan téi cao cong bd'tai trang thong tin dién tit
coéng bd bdn dn, quyét dinh ciia Toa dn.

O d6 tudi tir 18 d&n 30 chi€m ty 1é cao nhit 1a
59,1%. Vi & dd tudi nay, ngudi pham toi dang trong
tudi trudng thanh, xdy dung sy nghiép va ham
mudn ¢6 that nhiéu tién. Chinh vi vay, khi c6 diéu
kién vé kinh t&€, ngudi pham toi dé dang pham toi
dé dat dugc muc dich thda man nhu ciu cé that
nhiéu tién ctia ban than. Ti€p dén la do tudi tir 30

dén dudi 45 chi€m ty 1& khd cao 13 40,9%. Piém
dic biét § Ita tudi nay 1a tdi pham thudng cé di
diéu kién vé kinh t€&, c6 nhiéu mdi quan hé trong xa
hdi va ho xem viéc pham toi nhu mot nghé nghiép
chinh cta ban than.

Thit hai, thuc trang dic diém xa hoi duge chia
thanh 4 noi dung nhu sau:

Pic diém vé trinh d6 hoc van: (Bang 3)

Trong d6 ngudi pham tdi ¢6 trinh do hoc van &
cAp ti€u hoc, trung hoc cd s§ chi€m ty 1& 50%.
Ngudi pham tdi ¢6 trinh dd hoc van § cap trung hoc
phd thdng chi€m ty 1é tuong duong 1a 50%. B&i 1&
do6, khi diéu kién kinh t& chua cao, ngudi pham toi
dé dang thyc hién hanh vi cho vay véi 13i suit cao
dé c6 dudc ngudn thu nhap 16n. Ngoai ra, trinh do
hoc van thap din d&n viéc nhan thitc, tuan thi phip
luat c6 phAn han ché hon.

Pic diém vé nghé nghiép: (Bang 4)

Phin 16n céc bi cdo pham tdi cho vay ldi ning
trong GDDS déu khong cé nghé nghiép, c6 34/44 bi
cdo, chi€ém 77,21%. S6 bi cdo c6 nghé nghiép

Bdng 2. CA cdu xét theo Ila tudi

~ D3 tudi
N&m b|Scc;o Tutdden | Tyle Tu 18 e | Tusodén | Tyl | ..o | Tyl
dudi 18 % dén 30 % du6i 45 % %
2019 | 12 0 0 7 58,33 5 4177 0 0
2020 | 19 0 0 11 57,89 8 42,11 0 0
2021 13 0 0 8 61,54 5 38,46 0 0
Tong | 44 0 0 26 59,1 18 40,9 0 0

Nguodn: Théng ké tix 26 bén dn trén dia ban tinh Pong Nai da xét xit tit ndm 2019 - 2021 do Toa dn Nhédn ddn t6i cao
cong bd'tai trang thong tin dién tit cong bo bdn dn, quyét dinh ciia Toa dn.

Bdng 3. Co cdu xét theo trinh dé hoc vén

Trinh d6 hoc van
Nam S6bj cao Khéng Tiéu hoc, Trung hoc Trung cap,
biét chir trung hoc co sd phé théng cao dang, dai hoc
2019 12 0 3 9 0
2020 19 0 12 7 0
2021 13 0 7 6 0
Tong 44 0 22 22 0
Ty lé 100 0 50 50 0

Nguén: Théng ké tix 26 bén dn trén dia ban tinh Pong Nai da xét xit tit ndm 2019 - 2021 do Toa dn Nhédn dan t6i cao
cong bé'tai trang thong tin dién tit cong bé ban dn, quyét dinh ciia Toa dn.
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BAng 4. Co cdu xét theo nghé nghiép

- - R A . , A A A
bac diém vé ndi cu trd, dan toc, ton
gido va quoc tich:

. S& Nghé nghigp ; : .
Nam by co s " Dy Endrh Ndi cu trd cia ngudi pham tdi duge
ong ong ondin ndn chia ra nhu sau: c¢6 ho khiu thudng tri
2019 12 9 2 1 trén dia ban tinh Pong Nai la 17/44,
2020 19 15 1 3 chi€m ty 1& 38,64%. Khong c6 ho khiu
2021 13 10 3 0 thudng tri trén d}a ban tinh Pdng Nai
B la 27/44, chiém ty 1€ 61,36%. Nhu vay
Tong 44 34 6 4 qua nghién cdu cho thdy, da s6 ngudi
V18 % 100 77,27 13,63 9,1 pham t0i 1a nguGi ngoai dia phuong

Nguén: Théng ké tix 26 bdn dn trén dia ban tinh Pong Nai da xét xit tit
nam 2019 - 2021 do Toa dn nhéan dan t6i cao cong bé tai trang thong
tin dién tit cong b6 bdn dn, quyét dinh ciia Toa dn.

khong 6n dinh chi€m 13,63% chii y&u 1a 1am rudng
va lao dong tu do. Tuy nhién, mot s& bi cdo c6 cong
viéc 6n dinh nhu gido vién, cong nhan van thuc
hién hanh vi pham tdi chi€m ty 1& nhd 12 9,1%. Nhu
vy, da s& tdi pham déu khong c6 nghé nghiép,
ching té viéc cho vay 1di ning trong GDDS dugc
xem nhu 12 mot nghé nudi séng ban thAn ngudi
pham tdi cling nhu 12 ngudn thu nhap chinh clia gia
dinh béing c4ch thu 13i suit trén s6 von minh bd ra.

Pic diém vé hoan cinh gia dinh: (Bang 5)

Nhu vy, thuc tién clia hoan canh gia dinh trong
nghién cu nhan thin ngudi pham tdi cho vay lai
ning trong GDDS trén dia ban tinh Péng Nai cho
thdy, ngudi da k&t hon, c6 con cdi va song trong gia
dinh ¢6 dong anh chi em (3 ngudi tr§ 1€n) thi s&
pham tdi nhi€u hon so véi s6 con lai. Bdi vi ganh
ning vé kinh t&€ clia xa hdi ngay nay, trong khi viéc
cho vay thu lai v6i i suit cao tré nén dé dang, gidi
quyé&t van dé vé kinh t& cho gia dinh.

dén sinh s6ng va lam viéc trén dia ban
tinh Pong Nai.

V& qudc tich: tt c3 cdc bi cdo déu
c6 quoc tich Viet Nam. V& dan toc,
ngudi pham tdi cho vay lai ning trong GDDS trén
dia ban tinh Pong Nai, da s§ céc bi cdo 1a din toc
kinh, c6 43/44 bi cdo chi€ém 97,72%, c¢6 1 (mot) bi
cdo la dan toc thi€u sd, chi€m ty 1& 2,28%. Nhu
vay, ngudi pham tdi cho vay 1ai ndng trong GDDS
trén dia ban tinh Pong Nai tif nim 2019 - 2021 déu
12 ngudi Viét Nam, da s6 1a dan toc kinh.

Thit ba, thuc trang vé ddc diém phdp Iy hinh su.
(Bang 8)

Theo thong ké trén, trong 44 ngudi pham tdi c6
43 ngudi khong c6 tién 4n, tién sy, chi€ém 97,73%.
Trong d6, c6 1 ngudi c6 tién 4n, tién sy nhung chua
dugc x6a 4n tich, chiém 2,27%. Nhu vay, da so
ngudi pham tdi khong c6 tién 4n tién sy va pham
toi 1an diu. Pay 1a vin dé quan trong trong viéc
PCTP, vi ¢ nhiéu tdi pham da ton tai 1au tuy nhién
chua phéathién va x@ 1y.

Tém lai, nghién cifu thuc trang vé nhin than
ngudi pham tdi cho vay Iai ning trong GDDS trén

Bdng 5. Co cdu xét theo hodn cdnh gia dinh

“ Sé Hoan canh gia dinh
Nam by céo Gia dinh dong anh chj em bakéthon Chua kéthon Pacdocon | Chuacdcon
2019 12 3 6 6 6 6
2020 19 8 12 7 1 8
2021 13 4 9 4 9 4
Tong 44 15 27 17 26 18
Tyle% 100 34,1 61,36 38,64 59,1 40,9

Nguén: Théng ké tix 26 bdn dn trén dia ban tinh Pong Nai da xét xit tit ndim 2019 - 2021 do Toa dn Nhéan ddn t6i cao
cong bé'tai trang thong tin dién tit cong bo bdn dn, quyét dinh ciia Toa dn.
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Bdng 6. Co cdu xét theo nai cu tri

S5 Ho khau thudng tra
Nam . =
b cao Déng Nai Khac
2019 12 6 6
2020 19 4 15
2021 13 7 6
Téng 44 17 27
Tylé 100 38,64 61,36

Nguén: Thong ké tit 26 bin dn trén dia ban tinh

Pong Nai da xét xit tit ndm 2019 - 2021 do Toa dn
nhdan dan t6i cao céng bo'tai trang thong tin dién tir
cong bd' bdn dn, quyét dinh ciia Toa dn.

Bdng 7. Co cdu xét theo dan toéc

S5 Dan toc
Nam L 5 -
bicao Kinh Thiéu s6
2019 12 11 1
2020 19 19 0
2021 13 13 0
Téng 44 43 1
Tyle 100 97,72 2,28

Nguén: Thong ké tiv 26 bin dn trén dia ban tinh

Poéng Nai da xét xit tit ndim 2019 - 2021 do Toa dén
Nhan dan téi cao cong bo'tai trang thong tin dién tit
cong b bdn dn, quyét dinh ciia Toa dn.

Bdng 8. Co cdu xét theo tién an, tién su

Tién an, tién su
o S6 5 5
Nam bicao | COtiénan, Kh,? N9 | chuaxsa
| Cao N tién an, p
tién su N antich
tiénsu
2019 12 1 11 1
2020 19 0 19 0
2021 13 0 13 0
Tong 44 1 43 1
Ty 1& % 100 2,27 97,73 2,27

Nguén: Théng ké tix 26 bén dn trén dia ban tinh

Pong Nai da xét xit tit ndim 2019 - 2021 do Toa én
Nhan dan t6i cao cong bo'tai trang thong tin dién tit
cong bo' bdn dn, quyét dinh ciia Toa dn.

dia ban tinh Pdng Nai cho thy c6 cdc dic trung cd
ban sau: da phan 14 nam giGi (chi€m ty 1& 97,72%);
Iita tudi tir 18 d&n 30 (chi€m ty 1& 59,1%) va lita
tudi 30 dén dudi 45 (chi€m ty 1& 40,9%); c6 trinh d6
hoc van thap (chi€m ty 1& 50%); bi cdo khong c6
nghé nghiép (chi€m ty 1& 72,27%); va dic biét
ngudi pham toi khong c6 tién 4n, tién sy (chi€m ty
1€ 97,73%).

3. Gidi phap phong ngira tdi cho vay lii ning
trong giao dich dan sy tai tinh ddng nai tir khia
canh nhan than ngudi pham tji

Phong ngira toi pham 1a van dé trung tim clia
t0i pham hoc. Cdc bién phdp phong ngira rat
nhiéu, tuy nhién do ngudn Iyc vé nhin sy va tai
chinh, cling nhu cdc yé&u t& khdc nhu nhin thic,
théi quen va thdm chi 1a chinh tri nén d6i lic phai
lrra chon huéng uu tién cho cdc chién luge sé dudgc
xdy dung va ti€n hanh trong nhiéu trudng hgp
tuong d6i khé khin'.

Phong ngira tdi pham vé cho vay 13i ning trong
giao dich dan sy 12 mot trong nhitng nhiém vu vé
phong ngira toi pham néi chung. Pdi véi mdi loai
t6i pham khéac nhau s& c6 nhitng dic diém va dau
hiéu,... pham tdi khac nhau. Tir thyc t& d6, d€ cong
tdc phong ngtra tdi pham ndi chung va tdi pham cho
vay 1ai ndng trong giao dich dan sy néi riéng dat
hiéu qué cao can c6 nhitng gidi phdp nhu sau:

Thit nhdt, xay dung moi trudng gia dinh tich cuc,
hanh phiic, séng hoa thuan. Day cho tré ngay tir Itic
nhd nép sdng hoa thuin, sé chia, kinh trén nhudng
dudi,... Pic biét cAn cho tré biét dudc gid tri clia
viéc 1am, gid tri cla stc lao dong. Can cé sy két
hgp giita gia dinh va cong ddng, di€n hinh nhu:
tuyén truyén phap luit cho ngudi dan, c6 cic 16p k§
ndng cho cac bac phu huynh,...

Thit hai, trudng hoc c6 vai trd quan trong gidp
ngin chin tdi pham. Nha trudng 1a noi t6t nhat dao
tao k¥ ning hoc thuit, nhan thic cd ban. Dudi géc
d0 ngin chin téi pham, nha trudng tao cho tré moi
trudng ting giao ti€p xa hdi, ting tuong tac gifta cic
k§ ning vdi nhau. Nang cao chat lugng gido duc &
moi cAp hoc, tao moi diéu kién thuin 1gi cho tré
dén trudng. Phoi hop chiit ché viéc quan ly gitta gia
dinh va nha trudng d€ kip thai phat hién cdc hanh vi
di ngugc v6i chudn muc xa hoi.

Thit ba, cha me phai tao ra mdi trudng giao luu
ban be lanh manh, thin thién cho con em minh,
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huéng con minh di theo khuynh huéng tich cuc.
Viéc nay gitp cha me c6 thé chia sé, 1ing nghe tim
tu nguyén vong cua con, tif d6 cé nhitng dinh
huéng, tw van cho con gidi quyét nhitng khé khin
trong cdc mdi quan hé ban bé phic tap, phan tich
gidi dap va cho con thdy dugc hau qua khi tiép xtic
giao luu véi ban be xau.

Thit tu, cdc c¢o quan c6 thim quyén trén dia ban
tinh Pong Nai ra sic tuyén truyén, gido duc cho
moi ngudi bi€t tic hai cla viéc cho vay 1di ning
trong GDDS 4nh hudng dén kinh t& clia cdc chi thé
vay nhu thé ndo, giy khé khin cho ngudi vay. Céc
t8 chic, doan thé, céc co quan bdo chi, nganh gido
duc trén dia ban tinh Pdng Nai ting cudng cong tic
tuyén truyén, phd bi€n phdp luit; ting cudng phd
bi€n vé nguy cd khi vay 1di ning trong GDDS trong
ddi s6ng xa hoi.

Thit néim, doi v6i nhitng ngudi da chdp hanh
xong 4n phat, cic cd quan c6 thim quyén can quan
tam, thim hoi dong vién, tao diéu kién thuin lgi dé
c6 cong viéc 6n dinh. Tao diéu kién nhu huéng
nghiép, hoc nghé cho cic bi cdo cé cong viéc lam
&n dinh, tao ra thu nhép cho ban thian va gia dinh.
Tur d6 cho ho thdy s quan trong clia stic lao dong
ciing nhukha niing vé kinh t& khi bi tic dong sé din
dé&n khé khiin nhu thé nao.

Thit sdu, cAn td chic tuyén truyén rong rii,
niang cao nhin thic trong cdc ting 16p nhin din
vé chinh sdch clia P4dng, phdp luit cia Nha nudc
d6i vdi ngudi chap hanh xong 4n phat tii vé cho
vay 1ai ndng trong GDDS néi ri€ng va tdi pham
néi chung. Kéu goi mdi c4 nhin va toan xa hoi
x6a bd thdi d, hanh vi dinh ki€n, ki thi v6i ngudi
chap hanh xong hinh phat ti va quan tim tao diéu

TAILIEU TRICH DAN:

kién gitip d3 ho &n dinh cudc song, gép phan
phong ngira, chong tdi pham tdi va hanh vi vi
pham phép luatkhac.

Pé nang cao hiéu qua PCTP trén dia ban tinh
DPong Nai cin thiét phai bi&t rd nhin than ngudi
pham toi trén dia ban tinh hién nay. P& tir d6 biét
dugc nguyén nhin cta tdi pham, phin loai cac
nhom dic diém d€ c6 thé phat hién va loc toi pham
nhanh chéng. Gidp cho cong tic PCTP dugc
nghiém minh va triét dé.

4. Kétluan

Nhu vay, hién nay, trén dia ban tinh Pdng Nai
tinh hinh t6i pham cho vay ldi néng trong GDDS
van con dién bi&n phiic tap. Chinh vi vdy, cdc cd
quan ban nganh c¢é thim quyén ra siic phong chéng
t0i pham cho vay ldi nang trong GDDS, xi ly
nghiém minh va triét d€.

CAn nhan thiic rd tAm quan trong ctia viéc PCTP
cho vay 1ai ndng trong GDDS 1a mdt trong nhitng
khia canh nhim b&o an ninh trat tu, phat trién kinh
t€ ctia tinh Pdng Nai néi chung va kinh t&€ ctia nhan
dan néi riéng. Tir d6, dé thay khia canh nhin than
ngudi pham t0i ndi chung va nhan thin ngudi pham
t6i cho vay 13i ning trong GDDS néi riéng can dugc
su quan tim ding muc clia cdc ¢co quan ban nganh
c6 thaim quyén. Pay la diéu quan trong, trong viéc
nghién ctu nguyén nhan ctia hanh vi pham toi. Tim
hiéu nhan thin ngudi pham tdi cho vay lii ning
trong GDDS trén dia ban tinh Pong Nai giai doan
2019 - 2021 dé tir d6 thay dudc thuc trang cu thé
nhan than ngudi pham tdi cho vay lai ning trong
GDDS va dua ra cdc gidi phdp cu thé, gép phan
nang cao hiéu qua PCTP cho vay lai ning trong
GDDS trén dia ban tinh DPong Nai

'P3 Tién Diing (2018), Nhian thin ngudi pham t6i xAm pham s§ hitu tir thuc tién cdc tinh, thinh phd mién Péong
Nam bo, ludn 4n tién si Luat hoc, Vién Han 14m Khoa hoc x4 hdi Viét Nam - Hoc vién Khoa hoc xa hoi, tr. 233.
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ABSTRACT:

Within the scope of this article, the authors analyze the record of the offender accused of
usury in civil transactions through statistics from 26 judgments in Dong Nai province that have
been tried in the period of 2019 - 2021, announced by the Supreme People's Court on their
website, and provides some solutions to prevent the crime of usury in civil transactions from
the record of the offender perspective.
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